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IN THE 


United States Conzt of Appeals 

District of Columbia. 


No. 9663. 


TERESA FITZPATRICK, Appellant, 

v. 

MRS. ARTHUR (EDITH) FOWLER, Appellee. 


BRIEF FOR APPELLANT. 


JURISDICTION. 

This is an appeal from a judgment of the District Court 
of the United States for the District of Columbia, granting 
the motion of appellee for a directed verdict (App. 7). 
Jurisdiction herein is based on Title 17 Section 101 District 
of Columbia Code (1940). 

INTRODUCTORY STATEMENT. 

Appellant brought an action below against the appellee 
on account of personal injuries sustained while an em¬ 
ployee of appellee due to the negligence of appellee in 
maintaining a dangerous place of employment, unknown to 
appellant, but known to appellee (App. 2-4). At the con¬ 
clusion of appellant’s case the Court directed a verdict in 
favor of and entered judgment for the appellee (App. 20) 
(App. 7). An appeal was taken to this court therefrom. 
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STATEMENT OF CASE. 

The appellant, whose occupation was that of a waitress 
for private families, became employed as a waitress by the 
appellee on or about April 29, 1941 at the appellee’s home 
at 2808 N Street, Northwest, in the District of Columbia. 
The house fronted on N Street and the dining room was in 
the basement a way back behind the kitchen, facing on M 
Street, and next to the garden. There were two little win¬ 
dows in the dining room and an old door which may have 
had a glass in the top, over which there was a porch with 
tile underneath, back of the dining room going out into the 
garden (App. 8). The dining room was dark, the floor was 
covered with dark linoleum. When serving, candlelight on 
the table was used. The furniture in the dining room con¬ 
sisted of a large dining center table, a serving table with a 
lamp on it, a buffet and a sideboard for silver. The appel¬ 
lant testified that when she went to work there her atten¬ 
tion was not called to any defects in the flooring, nor did 
she observe any prior to her fall. The appellant testified 
as to her duties which were upstairs and downstairs. The 
other employees consisted of a maid, now deceased, a cook 
and chauffeur (App. 9-10). On the night of May 15th the 
appellee had company for dinner, which was not over until 
9:20 P. M., and after dinner the appellee went upstairs and 
the guests remained having highballs and conversation. 
Appellant waited until they left and then started clearing 
the table (App. 10). Appellant reached for the bottle of 
wine and just as she was turning around to go over to the 
sideboard, the left heel caught and she fell and broke her 
hip and was unable to get up and while lying on the floor 
she could see a tear in the linoleum which was near a little 
small window (App. 10-11). The maid, now deceased, came 
in to her aid, then the appellee came and asked what hap¬ 
pened, to which appellant replied,‘ ‘ My heel caught in some¬ 
thing.” The appellee saw the linoleum torn and said, 1 ‘I 
must have James (the chauffeur) fix that.” Then the two 
guests came down and appellant was taken to the hospital 
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(App. 11). The appellee was called as a witness and testi¬ 
fied she moved in the premises May 1, 1941; that she ob¬ 
served there was something missing in the dining room 
floor. “There were two little bits of linoleum—it wasn’t 
linoleum, it was cork linoleum. There were two little 
squares missing” (App. 18). Appellee admitted the con¬ 
dition was not corrected up to time of accident and testified 
as to the location of the missing squares, which were of a 
greenish blue design, about % of an inch in thickness. She 
further testified that there was a porch over the outside of 
the dining room which shaded the dining room (App. 19). 
The medical testimony was omitted from the record as 
being unnecessary on appeal. 

STATEMENT OF POINTS. 

1. The Court erred in directing verdict in favor of the 
appellee. 

2. The Court erred in holding the appellant guilty of 
contributory negligence or she assumed the risk causing 
injury as a matter of law. 

SUMMARY OF ARGUMENT. 

1. The existence of an unsafe and dangerous floor in 
place of employment, unknown to appellant, but known to 
appellee, who failed to remedy the condition, and who failed 
to warn the employee, who fell and was injured by reason 
thereof, made out a prima facie case of negligence and was 
a jury question. 

2. The question of contributory negligence or assumed 
risk of the appellant, if any, was one for the jury as 1 under 
the testimony the minds of reasonable men may differ and 
should not have been decided by the court below as a matter 
of law. 
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ARGUMENT. 

I. 

The Court Erred in Directing a Verdict in Favor of 

the Appellee. 

The appellant testified she had been employed by the 
appellee for approximately two weekks. Her duties con¬ 
sisted of working upstairs and downstairs in the premises, 
waiting on the table downstairs. The dining room was in 
what is known as a basement, back of which there was a 
porch which shaded the room. The floor was covered with 
linoleum and appellant didn’t know of any defective con¬ 
dition prior to accident. The testimony of the appellee 
that appellee knew of the defects approximately two weeks 
prior to the accident and the appellee did not remedy the 
defective condition. It is not a question of showing ap¬ 
pellee reasonably should have known of the existence of 
the condition, as in her testimony she admitted she knew 
of the condition, and, therefore, the court should have sub¬ 
mitted the question to the jury, and erred in directing a 
verdict. 

Baltimore <& P. R. Co. v. Golway, 6 App. D. C. 143 
Cooley v. Gunning, 281 U. S. 90; 74 L. Ed. 720 
Hecht Co. v. Harrison, 78 U. S. App. D. C. 93, 137 
F. 2d 687 

Foren v. Rodick, 90 Me. 276, 38 Atl. 175 
Gibson v. Gernat, 50 U. S. App. D. C. 3, 267 F. 305, 
10 L. R. A. (N. S. 1103), 10 Ann. Cas. 601 
Elliott v. District of Columbia, 160 F. (2d) 386. 

• II. 

The Court Erred in Holding the Appellant Guilty of Con¬ 
tributory Negligence or She Assumed the Risk Causing 
Injury. 

The evidence did not permit the court below to hold the 
appellant guilty of contributory negligence, or that she as¬ 
sumed the risk, as the physical conditions existing in the 
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room and the nature of the dangerous and unsafe condition 
of the floor were such that the minds of reasonable men 
may differ as to whether or not the appellant should have 
seen the conditions and under such a state of facts the deci¬ 
sions from the earliest to the latest cases hold the matter 
is a jury question. Further, there is no question but that 
it is the duty of the employer to furnish a reasonably safe 
place for the employee to work and the employee, while 
assuming the usual risks of the nature of her employment, 
does not accept the risks of a dangerous condition about 
which she does not know, and is due to the negligence of 
the employer. 

Gibson v. Gernat, 50 U. S. App. D. C. 3, 267 F. 305, 
10 L. R. A. (N. S.) 1103, 10 Ann. Cas. 601. ' 

In the case of Roth v. Buettell Bros. Co., 142 Iowa, 212, 
119 N. W. 166, approved in the above mentioned case, the 
court ruled that it was a question for the jury “whether 
defendant had exercised reasonable care for the protection 
of its employees against injury.” In Clopp v. Mear , 134 
Pa. 203, 19 Atl. 504 the court held that negligence and con¬ 
tributory negligence should be passed on by the jury. 

In the case of Sprow v. Staples, 38 U. S. App. D. C. 219, 
the court held that under facts similar to the case at bar 
the court was in error in directing a verdict against the 
plaintiff. The appellee in order to rely on assumed risks 
on the part of appellant, must have warned the appellant 
of the increased hazards of the employment. 

Railway Co. v. Frawley, 110 Ind. 18. 

The question as to what risks are assumed by an em¬ 
ployee, are like questions pertaining to contributory negli¬ 
gence, questions to be passed on by the jury. 

Carter v. McDermott, 29 U. S. App. D. C. 145, 10 
L. R. A. N. S. 1103. 

Mahoney v. Dore, 155 Mass. 513. 

Fitzgerald v. Paper Co., 155 Mass. 155. 
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The language used in Gibson v. Gernat, supra, aptly ap¬ 
plies to this case, wherein it is stated “If dangerous con¬ 
ditions are needlessly and carelessly maintained, and as 
here, are the proximate cause of the injury complained of, 
those responsible therefor ought in common justice to re¬ 
spond in damages.” 


CONCLUSION. 

It is respectfully submitted that the court below was 
plainly in error in granting appellee’s motion for a directed 
verdict and in holding that appellant was guilty of con¬ 
tributory negligence or that she assumed the risk as a mat¬ 
ter of law thereby depriving her of his right to have the 
case decided by a jury. 

Upon the record herein and the law applicable to the 
case, the judgment should be reversed. 

Respectfully submitted, 

Ralph A. Cusick, 
Investment Building, 
Washington, D. C., 
Attorney for Appellant. 
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126 Filed June 5 1944 

In the District Court of the United States for the 
District of Columbia 

C. A. No. 22263 

Teresa Fitzpatrick, 1732 Church Street, Washington, D. C., 

Plaintiff 


v. 

Mrs. Arthur (Edith) Fowler, 2808 N. Street, N. W., 
Washington, D. C. and Mrs. Anne Wood Harsch, 2SOO 
0. Street, N. W., Washington, D. C., Defendants 

Amended Complaint for Damages for Personal Injuries 

(1) The Plaintiff, Teresa Fitzpatrick, an adult resident 
of the District of Columbia sues the defendants, Mrs. 
Arthur (Edith) Fowler, and Mrs. Anne Wood Harsch, resi¬ 
dents of the District of Columbia for this: 

(2) That on June 15, 1941, and for about a week prior 
thereto, the plaintiff was employed as a serving maid by 
the defendant, Fowler, in the latter’s home, 2808 N. Street, 
N. W., Washington, D. C., being Lot 809, Square 1213 which 
she rented from defendant Harsch, who owned the property. 

(3) The defendant negligently and carelessly maintained 
the floor, in her dining room, where the plaintiff then worked 
part of the time, in a dangerous and unsafe condition in that 
the linoleum, or other covering of the concrete, which cover¬ 
ing was in blocks 4 or 5 inches square, was, close to the wait¬ 
ing table where the plaintiff served, broken, and part of 
one block was removed, leaving a depression which was not 
apparent to the plaintiff and was unkown to her and said 
defects made the floor dangerous to walk over; that just 
prior to the plaintiff beginning work at the said house the 
Defendant, Fowler, notified the Defendant, Harsch, of the 

dangerous condition of the said floor but neither of 
127 the defendants remedied the dangerous condition un¬ 
til after the plaintiff was injured as hereafter set out. 
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Thereafter the defendant Harsch remedied the said danger¬ 
ous condition. 

(4) The plaintiff avers that about 9:30 P. M. June 15, 
1941, while she was removing pieces from the waiting table 
and was walking over and upon said floor, as a result of the 
negligence aforesaid of the defendants, her foot caught in 
the said depression, or defect, and she was thrown and fell 
to the floor and broke her left hip bone and was otherwise 
permanently injured, was prevented for a long time from 
attending to her work, suffered loss of wages, suffered great 
pain of body and mind and incurred the expense of medical 
attention in the sum of $25,000.00. 

(5) That the Defendant, Fowler, recognized and admitted 
her liability to the plaintiff because of such injuries and for 
damages and the Defendant, Fowler, paid the plaintiff 
$18.50 a month for seven or eight months, and also paid 
the hospital expenses of the plaintiff in Emergency Hospital 
from June 15,1941, to August 24,1941, and also the medical 
expenses of the plaintiff for some time when she left the 
hospital. 

(6) That the Defendant, Fowler, employed and paid Dr. 
Milton C. Cobey to give the plaintiff some necessary and 
proper medical attention and treatment and the said Dr. 
Cobey, as agent of the Defendant, Fowler, carelessly and 
negligently performed an operation so that the plaintiff has 
suffered continually therefrom and there is still a wooden 
peg in the knee, carelessly and negligently put there during 
the said -treatment by the said Dr. Cobey at the time of the 
injury, and an X-Ray made March 5, 1943, shows that the 
plaintiff, because of the injury, and because of the said care¬ 
lessness and negligence aforesaid of the said Dr. Cobev, 

when in an erect position the right hip joint is one 
128 and five tenths cm. higher than the left. The left 

femoral neck is shortened due to an old firmly united 
fracture. The plaintiff’s left leg is continually becoming 
stiffer and more numb and hurts all of the time at both the 
knee and hip joints and the plaintiff is permanently injured 
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and is now unable to work regularly, wherefore, plaintiff 
demands judgment (1) that she recover from the defen¬ 
dants the sum of $25,000.00 and (2) cost. 

Hudson, Creyke & Hudson 

By Raymond W. Hudson 

Attorney for the Plaintiff 
\ 1343 H Street, N. W. 

The plaintiff herein requests that the issues in this action 
be tried by a jury. 

i Hudson, Creyke & Hudson 

By Raymond IV. Hudson 

Attorney for the Plaintiff 

Xo objection to the filing of an Amended Complaint. 

D. W. O'Donoghue 

Attorney for the Defendant Fowler 

Let this be filed 

Jas. W. Morris 
Justice 

June 5,1944 

• *•#*••••#• 

129 Filed Dec 15 1944 

Amended Answer of Defendant Fowler to Plaintiff’s 
Amended Complaint 

First Defense 

Plaintiff’s amended complaint, as further amended at 
bar on December 11, 1944, fails to state a claim against de¬ 
fendant Fowler upon which relief can be granted. 

Second Defense 

1. and 2. This defendant admits the allegations contained 
in paragraphs one and two of the said amended complaint, 
except that she denies that 2808 N Street was this defen- 
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dant’s home, that is to say, defendant denies that she owned 
the said house; and, on the contrary, defendant says that 
she merely subleased the premises furnished from a Colonel 
Bramble just two weeks before the happening of the alleged 
accident; that the condition of the floor in the dining room 
■was not damaged or changed by this defendant in any way 
during the said two week period; that if the same was in any 
respect defective at the date of the accident it was the fault 
and responsibility of the owner, Mrs. Anne Wood Harsch, 
or of the prior tenant and subleasor, Colonel Bramble; and 
that this defendant was in no way responsible for the al¬ 
leged condition of the floor of the dining room, nor 
130 was she by her lease or otherwise, under any obliga¬ 
tion to remedy the allegedly defective condition of 
the floor. 

3. This defendant denies the allegations contained in par¬ 
agraph three of the said amended complaint, except that 
this defendant admits that she did notify the agent of the 
owner of said house that there were some squares missing 
in the linoleum covering of the dining room and requested 
that they be promptly fixed, but defendant denies that said 
condition was dangerous. 

4. This defendant denies the allegations contained in 
paragraph four of the complaint except that defendant ad¬ 
mits that plaintiff fell on the floor, broke her hip bone, and 
was temporarily incapacitated by such injury. Defendant 
is without knowledge or information sufficient to form a 
belief as to the extent of plaintiff’s injuries, the damages by 
way of loss of time from work, and medical expenses which 
plaintiff suffered. 

5. The allegations contained in paragraph five of the said 
amended complaint are allegations respecting matters of an 
evidential nature and not allegations of ultimate facts. Ac¬ 
cordingly, defendant is advised and believes that she is not 
required to answer the same. However, defendant denies 
that she recognized and admitted any liability to the plain¬ 
tiff for the injuries and damages alleged to have been sus- 
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tained by plaintiff. This defendant admits that plaintiff’s 
hospital and medical expenses as well as an amount in lieu 
of wages were paid to plaintiff but avers that such payments 
were made gratuitously and not in admission of any alleged 
negligence or liability on this defendant’s part. 

6. This defendant denies the allegations contained in par¬ 
agraph six of the amended complaint. 

131 Third Defense 

Any injuries which plaintiff sustained by reason of her 
fall on June 15, 1941, on the premises owned by defendant 
Harsch were caused or contributed to by the negligence or 
contributory negligence of the plaintiff. 

Fourth Defense 

Plaintiff had the same opportunity to observe and the 
same knowledge of the alleged defect in the floor in the 
premises 2808 N Street, N. W., as this defendant had. There 
was no duty on this defendant as sublessee, under her lease 
or otherwise, to make the said repairs to the floor herself, 
nor was she under any duty to plaintiff in this respect. The 
alleged defective condition of the floor being patent and 
obvious, plaintiff assumed any risk that might have existed 
by working in the premises and in this dining room. Ac¬ 
cordingly, defendant Fowler is not liable to plaintiff for an 
accident which resulted from a patent condition, the risk 
of which, if any, plaintiff voluntarily assumed. 

D. W. O’Donoghue, Jr. 

Attorney for Defendant 
Mrs. Arthur {Edith) Fowler 
Union Trust Building 
Washington, D. C. 

•i* • • • • • • • * 



7 


134 Filed Jun 18 1947 


Verdict and Judgment 


This cause having come on for hearing on the 17th day of 
June, 1947, before the Court and a jury of good and lawful 
persons of this district, to wit: 


Thomas J. Heany, Jr. 
Mary D. King 
Waldo M. Green 
Laura F. Hardin 
Irene C. Hoffman 
George R. Pruett 


Charles D. Sharp 
Maebelle H. Ham 
Henry B. Henrickson 
Darrell L. Johnson 
Thomas W. Mears 
William E. Wells 


who, after having been duly sworn to well and truly try the 
issues between Teresa Fitzpatrick, plaintiff and Mrs. 
Arthur (Edith) Fowler and Mrs. Anne Wood Harsch, de¬ 
fendants and after this cause is heard and given to the jury 
in charge, they upon their oath say this 18th day of June, 
1947, that they find for the defendants against said plaintiff, 
by direction of the Court. 

Wherefore, it is adjudged that said plaintiff take nothing 
by this action, that said defendants go hence without day, 
be for nothing held and recover of plaintiff their costs of 
defense. 

Charles E. Stewart, Clerk , 


By 


By direction of 
Justice Jennings Bailey. 


R. Page Belew 

Deputy Clerk. 




Excerpts from Testimony and Proceedings. 

35 Teresa Fitzpatrick, the Plaintiff, was called as a 
witness in her own behalf and, having been first duly 
sworn, was examined and testified as follows: 
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Direct Examination 
By Mr. Cusick: 

#••••••••* 

Q. And what is your occupation—what was your occupa¬ 
tion prior to the accident? A. I was a waitress in private 
families. 

Q. Do you recall being employed by Mrs. Fowler, the de¬ 
fendant in this case? A. Yes, sir. 

Q. And about when was that? A. It was about the 29th 
of April I went there, 1941, and I think it was the 15th of 
May when I fell that night. 

36 Q. Where is the house located which Mrs. Fowler 
lived in? A. It was 2808 N Street, Northwest. 

Q. And can you describe how that house—describe the 
premises ? A. The front of the house was on N Street, and 
then it went way back. It was on N Street. The front was 
on N Street. 

Q. Where was the dining room of the house? A. It was 
a way back next to the—a way back to—it was, you know— 
it was next to the garden. It was a way back behind the 
kitchen. 

Q. Was that on the first floor, basement, or what? A. It 
was in the basement. 

Q. That was on the back of the house? A. A way in the 
back, facing a way down next to M Street. 

Q. What windows were in the dining room? A. Next to 
the garden there were two little, narrow windows, about 
that width (indicating). Then there was an old door with a 
latch on it. I don’t remember if there was any glass. It 
had wood down at the bottom, had a latch. I think it was 
glass up at the top. 

Q. Over the door in the back, outside the house, was there 
a porch out there? A. Yes, there was a porch back 

37 of the dining room, going out to the garden. Then 
there was tile underneath, and you walked into the 

garden. 
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Q. Tiles? A. Tiles, stone tiles. 

Q. The room, the dining room, was that light or dark? 
A. It was dark, sir. 

Q. And what was the floor, what did the floor consist of ? 
A. Well, it had linoleum on it, but I don’t know what was 
underneath it. I never saw underneath the linoleum. I 
think it must have been cement. I don’t know what was 
underneath it, but I know it was dark linoleum. 

Q. When you served in the evening for dinner, or served 
meals, what kind of lights did you use? A. Well, there are 
a few electric lights around, but on the table they ate from 
candlelights. They had candlelights lit that night. 

Q. How many other lights are in the room? A. I don’t 
remember. I knew there was—I knew there was two, I 
think, on the sides. 

Q. Are they side brackets on the walls? A. Over next to 
the garden side, there was one over there that I remember. 

Q. And what furniture was in the dining room 
38 there? A. There was a center table. There was a big 
dining room table where they ate from, and there 
was a serving table with a lamp on it. And then there was 
a buffet on the other side, and then there was a tiny little— 
tiny little sideboard you put silver in, and I think that was 
all. 

Q. When you went to work there, did you—was your at¬ 
tention called to any defect in the flooring? A. No. 

Q. Did you observe any prior to the time you fell? A. 
No, sir. 

Q. And coming down—prior to May 15, what were your 
duties in the house there ? A. Well, I was a waitress, served 
Mrs. Fowler her breakfast. Then I started to clean up and 
dust around, dust the downstairs. Then I went up on the 
next floor, dusted up there. I dusted downstairs, then I 
started to clean silver, and if there was a luncheon, then I 
got ready for the luncheon. 

Q. Were there any other servants in the house besides 
yourself? A. Why, yes, there was Amelia Binder. She 
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was the maid. And there was the cook, and there was a 
chauffeur. 

Q. Is she living or dead? A. She is dead, sir. 

Q. And your duties, then, were to take care of the up¬ 
stairs and downstairs, is that it ? A. I had two floors 

39 to take care of, two floors and the stairs, and the other 
stairs down into the dining room, which was down in 

the basement. 

Q. You were a waitress, or were you— A. (Interposing) 
I was a waitress. 

Q. Waitress? A. Yes, sir. 

Q. Coming down to May 15, about what time was the 
dinner served at the Fowler home on that date? A. It was 
usually seven or eight o’clock. She had company that night 
for dinner. 

Q. About what time was dinner over? A. That night it 
was 9:20. 

Q. And then just—did you serve during the dinner? Did 
you wait on the table? A. Yes, sir. 

Q. And then after the dinner, the guests that were there, 
where did they go then? A. Mrs. Fowler went up herself 
to the sitting room, but the two gentlemen sat at the table. 
They were having some highballs, and talking about the 
war. I couldn’t do anything ’till they left the dining room. 

Q. You had to wait? A. I had to wait until they get up 
first. 

Q. When they left, did you start— A. (Interpos- 

40 ing) I started to clear off the table. 

Q. Then just tell His Honor and the ladies and 
gentlemen of the jury what happened. A. Well, the two 
gentlemen went upstairs. I started to clear off the table. 
The first thing I reached for was two silver dishes of fruit, 
and I put them on the sideboard, and then there was a 
bottle of wine—they didn’t drink wine, drink highballs. 

I reached for the bottle of wine, like this (indicating). 
Just as I was turning around to go over to the sideboard 
this left heel caught and I fell right down and broke my hip. 
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Q. Were you able to get up, or were you lying there? A. 
I was lying there on the floor. 

Q. Did you look and see what was at your heel? A. When 
I looked back I was lying on my back. I could see a tear 
in the linoleum. I could see where it was torn. 

Q. And that was near what? Where was that location, 
where that was? A. It was over next to the window, a little 
small window. 

Q. Now, then, did anyone come to your aid? Then what 
happened? A. The first to come in was the maid, Amelia 
Binder. 

• ••••#•*•* 

41 Q. Anyway, she came in? A. She came in. She 
called Mrs. Fowler. 

Q. Then were you able to get up by yourself? A. Xo. 

Q. Did you say anything to Mrs. Fowler or did Mrs. Fow¬ 
ler say anything to you? A. Yes. She said, “What hap¬ 
pened, Teresa?” 

I said, “My heel caught in something.” 

She said—oh, yes, she said, “I must have Jim fix that.” 
She saw the linoleum tore. She said, “I must have James 
fix that.” 

Q. Who was James? A. James was the chauffeur. 

Q. Were you able to get up in any way? A. No, sir, I 
couldn’t move. 

Q. Then did the two gentlemen come down and assist you 
there? A. They come down too. One was—the two gentle¬ 
men were there, too, and Mrs. Fowler. 

Q. They were there with Mrs. Fowler? A. Yes, he come 
down to the dining room. They helped me, gave me 

42 some brandy, and a pillow under my head. The floor 
was awfully cold. 

Q. Did anyone send for the ambulance or anything? A. 
The ambulance came. 

Q. And then you vrere taken where? A. To Emergency 
Hospital. 

• ••••*•••• 
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64 Cross-Examination—Resumed 

By Mr. 0 ’Donoghue: 

Q. Miss Fitzpatrick, you don’t contend, do you, that some¬ 
one took those squares out of the linoleum or made that 
gash, as you described it, in the linoleum, just prior to 
your fall, do you? A. I never saw any squares taken out, 
sir. 

Q. You don’t know of them coming out just before you 
had your fall, do you? A. I never saw any squares out of 
the linoleum. 

Mr. Cusick: You mean prior, don’t you? 

By Mr. 0’Donoghue: 

Q. Prior to the accident. A. No, sir, I didn’t see any 
squares prior to the accident. 

'Q. After the accident exactly what did you see? A. I saw 
nothing, only the tom linoleum when I was lying on my 
back. 

Q. Now, didn’t you hear your attorney in the open- 

65 ing statement say there was several squares missing 
from this linoleum, as I understand, and that that 

is what caused you to trip, the back of one of them was out 
a quarter of an inch? A. I didn’t see any squares missing 
while I worked for Mrs. Fowler. 

Q. You started work on about May 1, is that correct? A. 
No, I think it was the 29th of April, the last day. 

Q. 29th of April? A. I think it was the last day of April. 
'Q. Did you go there to work in the house before Mrs. 
Fowler actually moved in? A. No, sir. 

Q. You went there at the same time she went there? A. 
We both went in the same day. 

i Q. You both went in the same day, and Mrs. Fowler had 
rented this property furnished, had she not? A. I don’t 
know, sir. 

Q. There was furniture there, wasn’t there? A. Yes, sir. 
i Q. Now, when did you first clean or mop up the dining 
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room floor? A. It wasn’t the day we went in. It was the 
next day, I guess. 

Q. Was that time during the daytime or afternoon, 

66 or at nighttime? A. It was done in the mornings. 

Q. In the morning, and thereafter did you dust or 
clean up the floor of the dining room every day until the 
date of the accident? A. I won’t say I did it every day, but 
if I had time I had to do it every day, with a mop with a 
long handle in it. 

Q. Would you say you did it every other day, at least 
every other day? A. Well, perhaps. 

Q. When you mopped up the floor, would you cover the 
whole floor? You wouldn’t just do part of it, would you? 
A. I would go around it all. 

Q. You would go around the whole surface of the floor 
of the dining room? A. Yes, I would go all around. 

Q. And you mopped over that part where you say you 
caught your heel and fell, is that correct? A. Well, I 
mopped over all the floor, I am sure. I went around with 
the mop. It was dark and I—there wasn’t much dust 
back there, because it was back in the garden. 

Q. Did you do that frequently during the daytime? A. 
Well, I only did it once, once in the day. If I did it, it was 
only once a day. 

Q. You did it once a day, but I mean would you do 

67 it during the daytime? A. Yes, sir. 

Q. And this garden was to the south, was it not? 
A. Well, what you would call—it was going back next to 
M Street, if that is the south. 

Q. In other words, it was towards M Street? A. Yes, 
that is where the dining room was. 

Q. Which would be south of N Street? A. That is right. 

Q. The house is on N. This was during May, and the 
garden was in flower, was it? A. Some of the trees were in 
bloom. 

Q. Sometimes when you were working you would leave 
that door open? A. If it was nice I would. If it was nice 
and warm. If it was cold, I wouldn’t. 
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Q. Light would come in that door from the south, would 
it not? A. Wouldn’t come in much south, because there 
-was a verandah over the dining room, about eight feet over 
the windows, and over the door, a verandah up over your 
head that shut the light off from the dining room. 

Q. And there was sufficient light for you to see by, was 
there not, when you did your work? A. Not from daylight. 
You had to turn on the electric lights. It was very 

68 dark. 

Q. All day you would turn on electric lights? A. 
sometimes. 

Q. On a bright day you could see, couldn’t you, with the 
sun coming in from the south? A. There wasn’t much sun 
coming in. It was all shut off. The windows were terribly 
small. 

Q. Now, what was the condition of that floor when you 
cleaned it? What was it made of ? A. It was covered with 
linoleum. 

Q. And they were—was it a solid sheet, or was it in 
squares? A. Squares, about five-inch, perhaps five-inch 
squares. 

Q. Isn’t it a fact that several of those squares were out 
when Mrs. Fowler moved there? A. I didn’t see any squares 
out, sir. 

Q. What color was the linoleum? A. It was dark green, 
had a little bit of white running through it, a little narrow 
vein. 

Q. Isn’t it a fact that in several places the squares were 
out, or, at least, you could see a gray color of the cement 
underneath ? A. I never saw" any cement, sir. I never saw T 
any squares missing. 

Q. Will you describe more particularly this gash 

69 that you say was in the linoleum after you fell, that 
you saw after you fell? A. I looked back, lying on 

the floor, they put a pillow- under my head, there w-as a gash 
about three inches long, coming over this way (indicating), 
coming this way. I was lying back this way (indicating). 
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The gash was about three inches, about two or three inches 
long. 

Q. And how wide? A. It wasn’t wide at all, just looked 
like a tear. 

Q. How deep was it? A. I couldn’t say. I was lying on 
the floor, sir. 

Q. Had you observed that gash there before when you 
mopped up? A. No, sir. 

Q. Have you any idea how it got there? A. What hap¬ 
pened? 

Q. Have you any idea at all how it got there? A. No, sir. 

*•••«••*•* 

Now, when Mrs. Fowler came in and you say that you 
were lying there, do you recall her exact words to you? A. 
I remember her saying, “Teresa, what happened?”, and 
I says, “I fell.” 

70 She said, “What happened?” 

I said, “My heel must have caught in something.” 

She turned around and looked, and she saw it, she saw 
the oilcloth torn, and she said, “Oh, yes, I must have James 
repair that.” 

She saw the torn oilcloth and the two gentlemen saw it, 
too. 

Q. You say torn oilcloth. You mean linoleum? A. Lin¬ 
oleum, yes, sir. She looked at it and saw it. 

Q. Are you sure she didn’t say something to the effect 
that, “I must have someone else, I must have the agent or 
the owner fix that.” A. No, she said, “I must have James” 
—James was the chauffeur. 

Q. How are you so certain of her words when this hap¬ 
pened over six years ago? A. I have a wonderful memory. 
I can remember everything, especially when you are in¬ 
jured. 

Q. Was this gash in the linoleum, did it protrude above 
the surface, or was it a cut right in the linoleum itself? A. 
I can’t remember. I can see a tear in the linoleum. That 
is all I remember. I saw the tear in the linoleum. 
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Q. Can yon give us any idea how wide it was, half inch, 
quarter inch, inch? A. It didn’t look to be wide, just 
71 looked to be torn this way, just torn. It didn’t look 
to be wide. It was only tore. 

.***** 

86 Q. Miss Fitzpatrick, did you tell your attorney, Mr. 
Hudson, when you first came to see him, and before 

the complaint was filed, that it was dark in the dining room ? 
A. Yes, sir, it was dark. 

Q. Did you make any complaint to him that there was 
insufficient lighting there for you to see where you were 
moving around? A. I don’t remember complainaing about 
the light. I know the room was dark. I know’ the room 
was dark. The trees were all in bloom out in the garden. 
There was no light. 

Q. Did you tell Mr. Hudson that when you first came to 
see him? A. I don’t remember that I told him that— 

Mr. Cusick: This is something which we cannot rebut. 
Mr. Hudson is dead and buried, been that way several 
years. How can we prove it did or didn’t? 

Mr. O’Donoghue: I would like to be heard on that, 

87 Your Honor. 

The Court: I overrule the objection. 

By Mr. O’Donoghue: 

Q. Will you answer that, please? A. What question, sir? 
Q. My question is did you tell Mr. Hudson at any time 
that there was insufficient light in this room for you to see 
well? A. I don’t remember complaining of the light. I 
remember telling him it was a dark dining room. 

Q. Beg pardon? A. I remember telling him it was a dark 
dining room. 

Q. Did you tell him it was dark when you had this acci¬ 
dent? A. It was night when the accident happened, and 
they were eating with candles. It was dark. They ate with 
candlelights. There may have been one electric light on, 
but as I said before, I didn’t know the oilcloth was torn, or 
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was never told about it. Otherwise I certainly would not 
have fallen and broke my hip. 

*•***#•*#* 

88 Q. You could see it very plainly after the accident 
when you were lying down, is that correct? A. When 
I fell on the floor, sir, I was lying on my back, and General 
McKay, one of the guests for dinner, put a pillow under 
my back. The floor was cold, and he put a pillow under my 
head. When I looked over I could see a tear in the lin¬ 
oleum, was the first time I saw it. 

***•*#*•*# 

92 By Mr. O’Donoghue: 

Q. Miss Fitzpatrick, in the complaint filed in your behalf 
by your attorney, your original attorney, Mr. Hudson, the 
following is stated in paragraph 3: 

“The defendant negligently and carelessly maintained 
the floor in her dining room where the plaintiff then worked 
part of the time in a dangerous and unsafe condition in that 
the linoleum, or other covering of the concrete, which cov¬ 
ering was in blocks four^or five inches square, was, close 
to the waiting table where the plaintiff served, broken, and 
part of one block was removed”— 

This is the way it is written, Your Honor. 

“which covering was in blocks four or five inches square, 
was, close to the waiting table where the plaintiff served 
broken and part of one block was removed, leaving a de¬ 
pression which was not apparent to the plaintiff and was 
unknown to her and said defects made the floor dangerous 
to walk over.” 

Kow, did you not tell Mr. Hudson that there were several 
squares missing in that linoleum covering? 

93 A. I did not sir. 

Q. Can you give me any idea where he could have 
gotten this impression? A. I don’t know. I don’t know. 

Q. Did you ever read the complaint before it was filed? 
A. Ko, sir, I never. 
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Q. Bid von ever read it after it was filed? A. I never 
saw nothing like that. I never heard it before. 

Q. Did you tell your attorney, Mr. Cusick, when you went 
to see him it was a fact there were no squares missing there 
as far as you could see, either before or after the accident ? 
A. I don’t remember telling—I remember telling him I 
never saw the linoleum torn anywhere. I never saw any 
squares missing. 

• ••••*•••* 

Redirect Examination 
By Mr. Cusick: 

Q. You gave your deposition, did you not, Miss 
94 Fitzpatrick, to Mr. O’Donoghue, he took your dep¬ 

osition and asked you how the accident happened? 
A. Yes, sir. 

Q. And that was reduced down in writing? A. Yes, sir. 

• ••••*•••• 

114 Ethel Fowler, one of the defendants, was called as 
a witness by the plaintiff and, having been first duly 

sworn, was examined and testified as follows: 

115 Direct Examination 

By Mr. Cusick: 

• ••••••••• 

Q. Now, did you at one time live at 2808 N Street, North¬ 
west? A. Yes. 

Q. And when did you go in the premises there? A. The 
first of May, 1941. 

Q. Did you observe anything missing in the dining room 
floor? A. Yes. 

Q. What was missing? A. There were two little bits of 
linoleum—it wasn’t linoleum. It was cork linoleum. There 
were two little squares missing. 

Q. Did you remedy that condition. A. I spoke to the 
agent and told him I thought it was very unsightly. 
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Q. Between that time and the time yon left the premises, 
did you correct it, did you have that corrected, was it cor¬ 
rected? A. I don’t remember. It may have been. 
116 Q. Was it corrected between the date you moved 
in, and the date that Miss Fitzpatrick was injured? 
A. Miss Fitzpatrick was injured two weeks after I got into 
the house. 

Q. Was it corrected up to that time? A. No. 


Q. Now, one of the blocks was missing where, Mrs. 
Fowler? A. One was under a window right at the very 
further end of the room, and one was under the serving— 
the sideb oard. 

117 Q. Did you call the attention of the owner,, or the 
agent for the owner, concerning that? A. Yes. 


Q. The dining room is in the back of the house, is it? 
A. Yes. 

Q. That is an old Georgetown remodeled home, is that 
what it is? A. Yes. 


Q. Is there a porch over the dining room in the back, 
outside the dining room? A. Yes, a small porch. 

118 Q. Did that shade the dining room to some extent? 
A. Yes, slightly. 

Q. Would you describe the color of the flooring? A. Well, 
it was sort of a greenish hue, some sort of design, as I can 
remember, six years ago. It is very hard to remember 
detail. 

Q, What the thickness of the blocks where they were out? 
A. I should think easily as thick as that (indicating). 

Q. That is indicating about three-fourths of an inch, would 
you say? A. Probably about that. 


124 The Court: I shall sustain the motion. Recall 
the jury. 
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You take an exception to my ruling? 

Mr. Cusick: Yes, sir. 

(Thereupon, the jurors resumed their places in the jury 
box, after which the following occurred:) 

The Court: Members of the jury, * * * 

As to the defendant Mrs. Arthur (Edith) Fowler, I think 
it is perfectly clear this defect in the floor which she claims 
caused her to fall was perfectly apparent to anyone. She 
had been at work there for some two weeks, and it was 
perfectly apparent to anyone, and she assumed any risk 
in passing over that floor. 

You will return a verdict in favor of both defendants. 
Take the verdict, please. 
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IN THE 


United States Court of 

District of Columbia. 


Appeals 


No. 9663. 


Teresa Fitzpatrick, Appellant, 


v. 

Mrs. Arthur (Edith) Fowler, Appellee. 

BRIEF FOR APPELLEE. 


Appeal From the District Court of the United States for 

the District of Columbia. 


INTRODUCTION. 

The brevity of the statement of the case in appellant’s 
brief is achieved at the expense of omitting pertinent facts 
and circumstances of the accident here involved. These 
omitted facts and circumstances are believed to be essen¬ 
tial to a proper presentation of the issue of this appeal 
and hence necessitate a counterstatement on behalf of the 
appellee. In the following counter-statement, appellee’s 
counsel have attempted to set forth briefly all the perti- 
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nent facts, both those favorable and unfavorable to the 
affirmation of the judgment directed by the trial court 
against appellant. 

COUNTER-STATEMENT OF CASE. 

The appellant, plaintiff below, was a domestic and 
worked for many years as a waitress for various private 
families in the District of Columbia. The record shows 
appellant as an experienced waitress well acquainted with 
the duties and risks of her employment. Appellant named 
at least five private employers for whom she worked as 
a domestic in the District of Columbia from the year 1925 
to April, 1941, when she was employed by Mrs. Edith 
Fowler, appellee herein; and appellant stated that she 
also had worked for other persons (Tr. 48, 49, 53, 54, 55). 
Sometimes appellant roomed out, and sometimes she lived 
and boarded with her employer (Tr. 53). Appellant testi¬ 
fied that on a prior occasion she had been injured while 
working as a domestic for a Mrs. Williams, had consulted 
a lawyer in respect thereto, and her bills had been paid 
by her employer (Tr. 89). 

Appellee rented premises 2808 N Street, N. W. fur¬ 
nished for a period commencing May 1st, 1941 (App. 12, 
IS). The day before she had employed appellant as a 
waitress and both appellee and appellant moved into the 
furnished premises the same day (App. 12, 18). Appel¬ 
lant’s duties were to wait on the table and to keep the 
downstairs and floor above dusted and clean (App. 9). 
Among her duties was that of cleaning and mopping the 
dining room. She first mopped the dining room floor the 
day after appellant moved in; and thereafter she mopped 
it at least every other day (App. 13). If appellant had 
time she “had to do it every day with a mop with a long 
handle” (App. 13). Appellant, when asked whether she 
would cover the whole dining room floor when she mopped 
it, explicitly stated, “I would go around it all * * * Yes, 
I would go all around” (App. 13) and later to the same 




3 


effect said, “Well I mopped over all the floor I am sure” 
(App. 13). Appellant generally performed this work of 
mopping and dusting in the daytime but she stated that 
the dining room was dark (App. 14). Appellant admitted 
that the dining room faced south and had two small win¬ 
dows and a door, and that on nice days she left the door 
open as she worked; but she said that not much light came 
in because the room was shaded by an eight foot verandah 
(App. 13, 14). How'ever, there were electric lights in the 
room (App. 9), which are not shown anywhere in the tes¬ 
timony to have been inadequate, and appellant turned on 
these lights at least sometimes, when she cleaned the din¬ 
ing room floor (App. 14). The complaint incidentally 
makes no charge or mention whatsoever of insufficient 
lighting (App. 2, 3, 4). 

After performing the above domestic duties centering 
on the dining room for two weeks, on the evening of May 
15, 1941 appellant served dinner to appellee and two 
guests. After dinner as she was clearing the table, appel¬ 
lant, in turning to put a bottle of wine on the side board, 
states that her left heel caught in something causing her 
to fall down and break her hip (App. 10). While lying 
on her back on the floor she looked back at her heel and 
saw’ “a tear in the linoleum” (App. 11). Appellant claims 
that when appellee came in and asked what happened and 
she (appellant) told her “my heel caught in something,” 
appellee said: “Oh, yes I must have Jim fix that” (App. 
11). Appellant testified that: “She (appellee) saw the 
linoleum tore. She said ‘I must have James fix that’ ” 
(App. 11). James was the chauffeur. 

On cross-examination appellant described this tear in 
the linoleum as “about three inches long” (App. 14, 15); 
and further said “It w r asn’t wride at all, just looked like 
a tear” (App. 15, 16). When asked w’hether this gash in 
the linoleum protruded above the surface, appellant re¬ 
plied, “I can’t remember” (App. 15). She said she hadn’t 
observed it before and had no idea how it got there 
(App. 15). 


4 


It clearly appears from appellant’s testimony that the 
one and only time she claims to have observed this “tear” 
in the linoleum was immediately after the accident while 
lying on her back. It was from this supine position and 
from no other that appellant says she “looked back” and 
saw the tear at her heel. This is made clear both on direct 
and cross-examination (App. 11, 12, 14, 15). While a pil¬ 
low was later placed under her head, the chronology of 
appellant’s version of the matter indicates that she claims 
to have looked back and seen the tear at her heel even 
before Mrs. Fowler and her guests came in and placed 
the pillow under her head (App. 11). Further confirm¬ 
ing the fact, often reiterated, that it was vrhile thus lying 
on her back that appellant viewed the tear, she replied to 
the question of how deep the alleged tear was in the fol¬ 
lowing words “I couldn’t say. I wms lying on the floor, 
sir.” (App. 15). 

Both appellant and appellee are in substantial agree¬ 
ment that the covering of the dining room floor was made 
of five i*ch linoleum blocks or squares of a greenish hue 
forming a pattern or design (App. 14, 19). Appellant’s 
amended complaint alleged as the basis of her action that 
a part of the linoleum which was in squares was broken 
and one of the linoleum blocks was missing, leaving a de¬ 
pression which wms not apparent to plaintiff and was un¬ 
known to her, making the dining room floor dangerous to 
walk over (App. 2). However, appellant at trial denied 
that she ever saw any of the linoleum squares out or miss¬ 
ing either before or at the time of the accident. Indeed, 
appellant was quite emphatic on this point and repeated 
several times, “I never saw any squares missing” (App. 
12, 14, 18). 

The appellee, defendant below, was called to the stand 
by appellant’s counsel and, in response to brief question- 
mir, stated that when she first moved into the premises on 
May 1st, 1941 she observed that two squares of linoleum 
were missing from the dining room floor, that she spoke 
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of this to the agent for the owner of the premises and 
told him “it was very unsightly” (App. 18). She esti¬ 
mated the missing linoleum blocks were probably about 
three-fourths of an inch thick (App. 19). She further 
said that this condition had not been corrected up to the 
time of the accident (App. 19). 

SUMMARY OF ARGUMENT. 

1. At the outset and before proceeding to a summary 
of the main argument, it must be observed that counsel 
for appellant in his brief treats the three inch tear in the 
linoleum described and blamed by appellant for her fall, 
as synonymous with the missing squares of linoleum 
observed by appellee when she first moved in. By this 
forced identification he seeks to minimize the conspicuous 
character of the condition which appellant says caused 
her fall and yet take advantage of appellant’s frank testi¬ 
mony that she saw tw r o blocks of linoleum missing when 
she moved in. But appellant cannot thus both have her 
cake and eat it. The more one analyzes the actual testi¬ 
mony the more apparent it is that appellant’s testimony, 
aside from its inherent improbability, not only constitutes 
a departure from her pleading, but describes a very dif¬ 
ferent cause of her injury from the condition of two miss¬ 
ing linoleum tiles of which appellee admittedly had knowl¬ 
edge. 

2. However, even if we assume, as appellant’s counsel- 
w*ould have us do, that appellant was innocently mis¬ 
taken in her observation and in her description of the 
cause of her fall, and that the depression resulting from 
the absence of one of the linoleum tiles caught her heel, a 
brief consideration of the applicable legal principles dis¬ 
closes that appellant did not make cut a case for the jury. 
Accordingly, for the sake of the argument only, and not 
in any wray waiving the foregoing ground for dismissal of 
this appeal, appellee in the main part of her argument and 
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analysis of the law will prescind from this fundamental 
inconsistency in appellant’s case and will join issue with 
the argument of appellant’s brief on her counsel’s own 
chosen ground by treating the cause of appellant’s fall as 
the condition which appellee admits existed in the surfac¬ 
ing of the dining room floor. 

Appellant’s claim to have made out a prima facie case 
of negligence is founded on two duties which it is asserted 
appellee owed appellant: first, the duty to supply a rea¬ 
sonably safe place to work; and second, the duty to warn 
of a known dangerous condition. While admitting the 
general principle that an employer is ordinarily subject 
to a duty to use due care to provide reasonably safe work¬ 
ing conditions for the employee, appellant initially ques¬ 
tions the applicability of such principle here where appel¬ 
lee was merely the tenant of a furnished home and had 
neither the duty nor the right to make any change or 
replacements in the permanent surface of the dining room 
floor. 

More important, the cases indicate that for an employer 
to be liable on either score (i.e., failure to supply a rea¬ 
sonably safe place to work or failure to warn) three condi¬ 
tions must be met: (1) the defect which caused the injury 
must be dangerous (as contrasted to one which was or 
might merely be the occasion of an injury through inad¬ 
vertence or carelessness on the part of the employee), (2) 
it must not be known or obvious to the employee, and (3) 
it must be known (or reasonably ascertainable) as a dan¬ 
gerous condition to the employer. At least the first two 
of these conditions are not met by the proof in this case. 
It is difficult to see how the plainly visible absence of a 
five inch linoleum block could be considered such a dan¬ 
gerous condition as to raise a duty in the tenant of a fur¬ 
nished premises (who had otherwise no duty or right to 
repair the same) to obtain and lay new linoleum squares 
in the dining room floor or to warn the employee of their 
absence. 
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Finally, and conclusively, the employer cannot be liable 
on the theory of a breach of either duty where the defect 
is patent and is hence known or obvious to the employee. 
As to such a condition the employee assumes the risk by 
accepting and continuing in the employment. Certainly, 
in this case the employee having mopped over this very 
spot at least every other day for two weeks saw, or must 
be held to have seen, the missing linoleum tiles and hence 
to have assumed the risk of moving about the dining room. 
By reason of the same obvious character of the missing 
linoleum square, appellant was also guilty of contributory 
negligence in heedlessly placing and catching her heel in 
this slight depression, there being the entire rest of the 
dining room floor to walk upon. 

ARGUMENT. 

1. Preliminary Point: The Argument of Appellant’s Brief 
Disregards Appellant’s Own Testimony in Seeking to 
Identify the Cause of Her Fall With the Condition of 
the Missing Linoleum Tiles Admitted by Appellee. 
Appellant’s Testimony Is Furthermore So Inherently 
Improbable As Not to Warrant the Submission of the 
Case to the Jury. 

Upon reading appellant’s brief and then referring to 
the actual testimony, one is immediately struck by the fact 
that appellant’s counsel, without explanation or apology, 
treats the tear in the linoleum which appellant blames for 
her fall as synonymous with the condition of two missing 
linoleum squares which appellee admits she observed on 
the first day she moved in. A careful reading of appel¬ 
lant’s own testimony shows that the three inch tear, which 
“wasn’t wide at all,” when read in the context of her posi¬ 
tive denial that she saw any linoleum squares missing (see 
App. 14), by no means corresponds to the obvious and un¬ 
sightly absence of the two linoleum blocks from the pat¬ 
terned floor which appellee immediately observed on 
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moving in and admits existed at the time of the accident. 
Appellant’s counsel by making this forced identification in 
the very teeth of the evidence seeks to combine the two 
elements necessary to appellant’s cause of action: one, the 
existence of a dangerous condition known to appellee; and 
two, an inconspicuous character for such condition. He 
thus attempts to open the wmy for appellant to claim that 
she neither saw nor should have been the defect, thus 
obviating the defenses of assumption of risk and contribu¬ 
tory negligence. But appellant cannot thus blow hot and 
cold! If the cause of her fall was the three inch cut 
or tear in the linoleum which “wasn’t at all wide”, never 
observed by her in mopping over every part of the floor 
almost daily for two weeks, there is not only a departure 
from her complaint but also there is a lack of any substan¬ 
tial basis for charging that appellee knew of it or should 
have remedied the condition. 

Moreover, appellant’s description of the cause of her fall 
as a tear in the linoleum about two or three inches long and 
not wide at all hardly describes a dangerous condition. Ap¬ 
pellant further did not remember whether the tear pro¬ 
truded at all above the surface and could not observe 
whether it was deep. 

It must be also recalled that the one and only time 
appellant saw this alleged condition was by candlelight 
while lying on her back. She says that she looked back 
and saw it at her heel. The briefest experiment will dem¬ 
onstrate the physical impossibility of viewing a small spot 
at or even near one’s heel while lying supine no matter 
how one turns or twists one’s neck and whether one has 
or has not a pillow underneath one’s head. When in addi¬ 
tion to this, appellant’s counsel asks us to believe that this 
condition which appellant saw from this position had 
existed for two weeks, and was not seen or obvious to 
appellant in mopping over it almost daily during that 
period, the height of improbability has been reached, and 
there remains no such substantial evidence as would war¬ 
rant submission of her case to the jury. 
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2. Consideration of Appellant’s Theory of Case. 

Without waiving the foregoing ground for dismissal of 
this appeal, we shall assume, for the sake of the argument 
only, that appellant’s counsel is correct in treating the 
cause of his client’s fall as the depression resulting from 
one of the missing squares of linoleum. In other words, 
we shall accept throughout this main part of the argument 
the theory that appellant was innocently mistaken in her 
observations or description of the cause of her fall and 
that the three inch tear in the linoleum she describes, 
really refers to the absence of a whole five inch linoleum 
tile block which appellee observed on moving into the 
premises and which condition admittedly existed right up 
to the time of appellant’s fall. By having previously dis¬ 
cussed the above mentioned discrepancy in appellant’s 
argument and by assuming that it does not exist for the 
sake of the following argument, the necessity of continu¬ 
ously referring back to this fundamental inconsistency 
and improbability in appellant’s proof is. eliminated. 

On the basis of the above unwarranted factual assump¬ 
tion appellant’s counsel asserts that the testimony ad¬ 
duced in her behalf makes out a prima facie case of the 
dereliction of appellee in the performance of two duties 
which it is asserted she owed to appellant as her servant 
or employee. First of all, it is asserted that appellee 
owed appellant the duty of furnishing a reasonably safe 
place to work. Secondly, it is asserted that appellee owed 
appellant a duty of warning her of a known dangerous 
condition. The true nature, extent and limitations of 
these twin duties, their applicability to the facts of this 
case, as well as the negating effects of appellant’s assump¬ 
tion of risk and contributory negligence are taken up in 
order in the following body of the main argument. 
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3. General Principle That Employer Has a Duty to Fur¬ 
nish Reasonably Safe Working Conditions Not an Abso¬ 
lute Rule and Not Applicable to Facts of this Case. 

Appellee does not question the general rule which is 
stated in the American Law Institute Restatement of the 
Law or Agency, Section 492, as follows: “ A master is sub¬ 
ject to a duty that care be used either to provide working 
conditions which are reasonably safe for his servants, con¬ 
sidering the nature of the employment, or to warn them 
of risks of unsafe conditions which he should realize they 
may not discover by the exercise of due cared * The above 
statement of the general principle governing the duty of 
the master indicates very clearly that it is not an absolute 
rule. In this respect the employer is not liable to his 
employee as an insuror, Reese v. Pliila. and R. Ry. Co., 
239 U. S. 463. As stated in Volume 35 of American Juris¬ 
prudence (Master and Servant) at Sec. 183, “The meas¬ 
ure of his obligation is the exercise of ordinary or reason¬ 
able cure, the standard being the care exercised by pru¬ 
dent employers in similar circumstances and the degree 
depending upon the dangers attending the employment.” 

In discussing the applicability of this general rule to 
the instant case, it must first be observed that the appellee, 
Mrs. Fowler, did not create or contribute in any way to 
the existence of the condition of the floor of the dining 
room. Two five inch squares of linoleum were already 
missing from the patterned linoleum floor on the very 
day appellee and appellant moved into the premises. Ap¬ 
pellee instantly observed this and reported it to the agent 
for the owner. She did this apparently not because she 
considered the condition at all dangerous but because she 
“thought it very unsightly” (App. 18, 19). Because 
of the pattern in which the linoleum squares were laid 
out, it is easy to understand why the absence of two 
squares would be conspicuous and instantly noticed by 
appellee. The fact that they were, according to appellee’s 
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estimate, tliree-fourths of an inch thick, would make the 
depression created by the absence of a linoleum tile even 
more obvious, particularly to one who went over the entire 
floor with a mop as appellant testified she did every day 
or at least every other day during the fortnight before 
the accident. 

When it is remembered that the edge of the average 
deep pile broadloom carpet with mat underneath, pro¬ 
trudes a half an inch or more above the general level of a 
floor, it is difficult to see how reasonable men could possi¬ 
bly consider the dining room of this furnished home an 
unreasonably safe place in which to work simply by rea¬ 
son of the two depressions resulting from the missing 
tiles. The patent character of the defect prevents it from 
being reasonably classified as a dangerous condition. 

So, in the first place, appellee maintains that there was 
no proof sufficient to go to the jury that the condition 
which caused appellant to fall \vas a dangerous condition 
or constituted the dining room an unreasonably unsafe 
place in which to w r ork, considering the nature and cir¬ 
cumstances of the employment. 

In the second place, recalling the fact that appellee did 
not cause this condition and, as the tenant in a furnished 
house, had neither the right nor the duty to make changes 
or repairs in the permanent surface of the dining room 
floor, it is difficult to see how the general rule on which 
appellant relies can apply to this case. The duty which 
an employer ordinarily has of providing reasonably safe 
working conditions is founded on the average run of cases 
where the employer either owns or controls the working 
premises and has the right and duty of making such 
changes in them as will provide a reasonably safe place 
of employment for his employees. In the instant case, 
however, the employer having no right or duty to make 
repairs to the premises did all that she could have been 
reasonably expected to do in reporting the condition found 
to the agent for the owner for correction. 
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It would seem tliat appellee in renting a furnished home 
in Georgetown and in taking her servant there to live 
with her, was in no different situation than if she had 
rented for several months a furnished apartment at 
Wardman Park Hotel or had rented a cottage for the sum¬ 
mer at some seaside or mountain resort. Can it be rea¬ 
sonably contended that the mistress in such a situation 
owes a duty to her domestic servant of repairing every 
defect found in the furnished premises where she and her 
maid or waitress temporarily may reside? Section 504 of 
Restatement of the Law of Agency states explicitly that 
the master’s duty as to working conditions does not extend 
to premises which are not in his control. While appellee 
as a tenant had possession and a certain control of these 
furnished premises, she did not have control of the floor¬ 
ing and permanent surface of the rooms in the sense that 
she possessed any right to make changes or repairs in the 
same. 

Appellant does not here have to go so far as to 
contend that because an employer of a domestic servant 
rents premises rather than owns them she is free from all 
duty to her servants regarding reasonably safe working 
conditions. Clearly not. But what we do say is that in 
view of the relative character of the duty, there was no 
evidence under all the circumstances of this case from 
which a jury could have found that appellee had any duty 
as a reasonably prudent employer to repair this particu¬ 
lar deficiency in another person’s furnished home, or that 
she failed to exercise due care in simply reporting the 
defect to the agent for the owner of the premises. Were 
the defect one which made the use of the dining room by a 
servant really dangerous, were it of a hidden or non- 
apparent character, or had the owner, after the lapse of 
an unreasonable period of time after the notice from ap¬ 
pellee, failed or refused to replace the missing tiles, the 
liability of appellee might be different. 
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4. Both Duty to Supply Reasonably Safe Place to Work 
and to Warn of Known Dangerous Conditions Apply 
Only Where the Unsafe Conditions Are Not Apparent 
to the Employee or May Not Be Discovered by the 
Exercise of Due Care. 

In view of the fact that the appellee had no right or 
duty to make repairs in the permanent surfacing of the 
dining room floor, it appears that the main basis of the 
appellant’s asserted right of recovery is in the alleged 
failure of appellee to warn of what is alleged to be a 
known dangerous condition. We have already noticed the 
fact that it is highly questionable whether the mere ab¬ 
sence of the two linoleum five inch tiles can be said to have 
constituted the dining room an unsafe place in which to 
work, even if appellant should be held responsible for 
the condition of this floor. It is a common fact that more 
accidents happen in the home than any place else. The 
mere fact that appellant caught her heel in the depression 
created by the missing linoleum squares does not prove 
that the same was a dangerous condition in the sense that 
it would raise any duty to warn. The condition must be 
such that the employer either perceives or, as a reason¬ 
able man, should perceive its dangerous character. Hun¬ 
dreds of conditions and fixtures in the average home are 
potentially the causes of accidents and injuries when com¬ 
bined with heedlessness or negligence on the part of the 
occupants and the misadventure of circumstance. It could 
hardly be contended, however, that every such condition 
which is a potential source of harm is a dangerous condi¬ 
tion in the sense that it creates on the part of the owner 
or tenant of the premises any positive duty to warn ser¬ 
vants or other occupants thereof. 

Finally, however, we come to the most important and 
conclusive aspect of the entire case and that is the obvious 
and patent character of the condition in the floor which, 
combined with her own contributory negligence, was the 
cause of appellant’s fall. There is no question but that 
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the duty of the employer or master to warn his employee 
or servant applies only to such conditions as are not obvi¬ 
ous or known to the servant or employee. In fact, the 
duty of the employer to warn is very qualified and applies 
only under certain conditions. The law on this question 
is well stated in section 145, pages 575 and 576 of Volume 
35 of American Jurisprudence, as follows: 

“It is a universally recognized principle of the law 
of master and servant that under certain circum¬ 
stances an affirmative duty rests upon the employer 
to give his employees information concerning the dan¬ 
ger or perils of their work, or, in legal parlance, to 
“warn and instruct” employees. This duty is not an 
absolute one in all cases: its existence depends upon 
the age, understanding, and experience of the em¬ 
ployee and also upon the character of the danger to 
which he is subjected. The duty of warning and in¬ 
structing, and the liability for failure to perform that 
duty, exist where the employee, by reason of his 
youthfulness, inexperience, or want of understanding, 
is unable to comprehend the dangers of the work or is 
excusably ignorant thereof or where the dangers are 
of such character as to give reasonable grounds for 
believing that they are not knoum to such employees 
and will not be discovered by them in time to protect 
the7nselves from injury, and they are known, actually 
or constructively, to the employer. In such cases, if 
the employer fails to warn the employee, he is guilty 
of negligence. 

“Comprehensively stated, the rulings of the cases are 
to the effect that if a person employs another to do 
work of a dangerous character or in a dangerous 
place, and the employee, because of youth, ignorance, 
or inexperience fails to appreciate the danger, it is a 
breach of duty and negligence on the part of the em¬ 
ployer to expose him thereto, even with his consent, 
unless the employer first gives to him such instruc¬ 
tion, caution, and warning as will enable him to com¬ 
prehend the danger and to do his work safely with 
the exercise of proper care on his part.’ (Italics sup¬ 
plied) 
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The above statement of the law is supported by cita¬ 
tions to a large number of cases, both federal and state, 
and no contrary view or minority rule is indicated. 
Clearly then, the work must be of a dangerous character 
and the employee must be for some reason unable to ap¬ 
preciate the danger to raise this duty to warn. Both these 
conditions are lacking here. Section 14S of the same vol¬ 
ume of American Jurisprudence in discussing the limita¬ 
tions on this doctrine states: “There is no duty of 'warn¬ 
ing and instructing if the employee’s duties are simple and 
the danger obvious, or if by any other means he has be¬ 
come possessed of knowledge enabling him to prevent in¬ 
jury from the dangers of his employment.” Consider in 
this connection, the fact that appellant’s duties in appel¬ 
lee’s household were simple and the risk, if any, of catch¬ 
ing her heel in the depression resulting from the missing 
tile obvious. Consider also that appellant, an experienced 
waitress, well acquainted with the duties and risks of her 
employment, had once been injured and consulted an at¬ 
torney in regard to a claim against a prior employer. 

5. Doctrine of Assumption of Risk Applies to Facts in 

This Case. 

Where the defective condition in the working premises 
is obvious or known to the employee, the doctrine of the 
assumption of risk applies. This doctrine is set forth in 
Section 521 of the Restatement of the Law of Agency as 
follows: 

“Except as provided by statute and subject to the 
limitations stated in Sections 522-524, in the absence 
of an agreement to the contrary, a master is not liable 
for harm caused by an unsafe state of the premises 
or of other conditions of the employment to a servant 
who, knowing the facts and understanding the risks 
therein, voluntarily enters or continues in the employ¬ 
ment.” 
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In further explanation of this section at page 1221 of 
the Restatement it is said: 

“Furthermore, although a master has neither used 
care to make the premises safe nor care to warn his 
employees that they are not safe, and although he has 
no reason to believe that the employees know of the 
lack of safety, he is not liable to employees who in 
fact know of the conditions and realize the dangers 
therefrom, unless one of the rules stated in Secs. 522- 
524 is applicable.” 

The exceptions to the above rule stated in Sections 522- 
524 refer only to cases where the master promises to make 
the premises safe or the services of the servant are co¬ 
erced and hence have no applicability to the facts of the 
present case. 

Only the briefest reference to the facts set forth in the 
record is necessary to establish that the plaintiff either 
saw the defect in the floor of the dining room or must be 
held to have known of its condition. Appellee, it will be 
recalled, noticed the absence of the two missing linoleum 
tiles the very first day she moved in. The pattern of the 
floor, which was wholly composed of five inch linoleum 
squares, would obviously make the absence of two of the 
squares apparent to anyone. While appellant complains 
that the room was dark, there is no proof whatsoever that 
the electric lights were inadequate to supply sufficient 
lighting for appellant to do her work. And she testified 
that she sometimes turned them on when she mopped the 
dining room floor in the daytime. On nice days—and this 
was in early May—appellant would leave the door to the 
garden open while she worked. In this connection the 
absence of any charge in the complaint or amended com¬ 
plaint that there was insufficient lighting in the room is 
significant. When it is further recalled that almost all 
appellant’s duties as a waitress centered around the din¬ 
ing room and that she must have been in the dining room 
and observed it far more often than her mistress did, it is 
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impossible to believe that she did. not observe the condi¬ 
tion of the permanent surface of the dining room floor and 
notice the absence of the two linoleum squares. 

If an object is obvious to one placed in such a position 
that he cannot help but view it, then it is immaterial 
whether he states that he did or did not see it. As our 
Municipal Court of Appeals has well said in a fairly re¬ 
cent case holding a plaintiff guilty of contributory negli¬ 
gence as a matter of law, “if he (the plaintiff) fails to 
see what the evidence conclusively shows is there to be 
seen, the law imposes a penalty for his lack of care—it 
declares him contributorily negligent and bars recovery 
for his injuries.” Brown v. Clancy, 43 A 2nd 296 (1945). 

We would further recall appellant’s statement which 
was repeated a second time that she went all around 
the floor with a long handled mop and that she did this 
at least once every other day, commencing the day after 
she moved in on May 1st. In mopping or cleaning up the 
dust and crumbs from the dining room floor, it is quite 
evident appellant would certainly encounter the problem 
of getting the dirt, dust or crumbs out of the depressions 
resulting from the absence of the two five inch linoleum 
blocks. If, as appellee testified, these squares were three- 
fourths of an inch thick, appellant in the performance of 
her duties and in going over the whole floor, as she says 
she did, would necessarily have had to contend with this 
problem of removing the dirt from these two depressions 
where they would come to rest in the course of sweeping 
or mopping the rest of the floor. 

Finally, it must be recalled that appellant testified that 
the dinner of May 15, 1941 was served by candlelight and 
that after she had fallen she looked back at her heel and 
saiv the tear in the linoleum. Thus the height of improba¬ 
bility is reached when appellant contends that while lying 
on her back she looked down at her heel and saw by candle¬ 
light a condition in the linoleum tile which had existed two 
weeks before, but which she claims never before to have 
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seen, although she had mopped over every bit of surface 
of the dining room by day and electric light almost every 
day for a fortnight. 

The conclusion is inescapable that appellant knew or 
must be held to have known of the defect in the dining 
room floor which she blames for her fall, and hence that 
by accepting and continuing on with her employment by 
appellee she assumed the risk, slight as it was, of being 
injured thereby. 

6. Appellant Was Guilty of Contributory Negligence as a 

Matter of Law. 

The general rule on contributory negligence as applied 
to servants is well stated in the Restatement of the Law 
of Agency, Section 525: 

“A servant harmed by a violation of the master’s 
duty of care is subject to the defense of contributory 
negligence if his own negligence is a contributing 
cause of the harm.” 

While assumption of risk is founded on contractual or 
quasi-contractual principles, contributory negligence is 
founded solely on conduct. A servant who remains at 
work aware of the existence of a defect or dangerous con¬ 
dition is barred through his assumption of the risk of that 
condition by his continuance in employment, but he may 
also be barred by contributory negligence. The latter may 
exist although the servant does not understand the risk 
if a reasonable person having the knowledge which the 
servant is required to have would learn the facts, appre¬ 
ciate 1 the risks therein and take precautions to guard 
against them. In explanation of the nature of contribu¬ 
tory negligence and of the foregoing section 525, the Re¬ 
statement of the Law of Agency at page 1234 gives two 
illustrations which are worth setting out here: 

“1. P, the owner of a factory, permits a large hole 
to remain near where burdened employees are accus- 
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tomed to walk. A, one of these, knows of this. While 
A is carrying a heavy burden near the hole, another 
employee stumbles against him and causes him to fall 
in. P is not thereby liable, since A has assumed the 
risk. 

“2. Same facts as in Illustration 1, except that A does 
not know but has reason to know’ of the existence of 
the hole and fails to exercise care in walking near it. 
P is not liable to A, as A is guilty of contributory 
negligence. ’ ’ 

The said illustrations are followed by a comment at 
page 1234, wffiich reads in part as follows: 

“In determining wdiether or not a servant is guilty 
of contributory negligence, the knowledge w’hich the 
servant has or should have is taken into account. A 
servant not specifically employed to inspect premises 
or instrumentalities supplied to him ordinarily is not 
guilty of contributory negligence because he does not 
do so; usually lie may take for granted that the master 
has performed his duties. A cursory a)id easily made 
inspection, however, may be required in many cases. 
A servant who is an expert in the use of instrumen¬ 
talities may not be expert in discovering defects in 
them, and is bound only by the knowledge which he 
represents himself as having, or w’hich a person in his 
position is required to have. On the other hand, he is 
required to be observant and to have the ordinary 
memory as to dangerous conditions which he has pre¬ 
viously encountered (Italics supplied) 

The applicability of these principles to the facts of this 
case are too clear to require argument. Suffice it to say 
that appellant knew or should, in the exercise of reason¬ 
able care, have known of the two missing linoleum blocks 
in the dining room floor and with the entire rest of the 
floor to walk upon she w T as guilty of contributory negli¬ 
gence in heedlessly placing her foot and catching her heel 
in the depression resulting from the missing squares. If 
it is contended that the candlelight was insufficient for 
her to see to avoid the missing squares (although there 
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is no testimony to that effect and no claim of insufficient 
lighting in the complaint) the answer is that appellant 
could and should have turned on the electric lights after 
appellee and her guests had left and before starting to 
clear the table. 

While ordinarily the defendant has the burden of prov¬ 
ing contributory negligence, the plaintiff’s own proof may 
clearly disclose that he has negligently caused or contrib¬ 
uted to his own injury, in which case a directed verdict in 
favor of the defendant is in order. Thus while contribu¬ 
tory negligence is usually a question of fact for the jury, 
it is well settled that the court may withdraw a case from 
the jury and direct a verdict against plaintiff where the 
evidence of plaintiff’s negligence is clear and where, con¬ 
ceding all legitimate inferences, but one reasonable con¬ 
clusion can be drawn. In such cases, since the court, in 
the exercise of a sound judicial discretion, would be com¬ 
pelled to set aside a verdict returned in favor of plaintiff, 
a directed verdict at the close of plaintiff’s case is proper. 
Faucett v. Bergman, 57 App. D. C. 290 (1947); Brown v. 
Clancy, Mun. Ct. of App. 43 A 2nd 296 (1945) 

CONSIDERATION OF JUDICIAL DECISIONS. 

1. Analysis of Cases Cited in Appellant’s Brief. 

Thus far the employer’s duties to the employee and the 
controlling doctrines of assumption of risk and contribu¬ 
tory negligence as stated in the American Law Institutes’ 
Restatement fo the Law of Agency and American Juris¬ 
prudence have been set forth and applied to the facts and 
evidence in this case. Because these rules of law as pre¬ 
cisely stated and quoted from these two authoritative 
texts are supported by a wealth of decided cases, and be¬ 
cause there is really no dispute as to what the applicable 
law is on this subject, the progress of the above argument 
has not been interrupted by the citation and discussion 
of the varying factual situations presented in the decided 
cases involving these doctrines. 
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However, while the law as derived from these cases 
seems clear beyond misconstruction, and the applicability 
to the facts herein has already been demonstrated, it may 
not be amiss to refer briefly to the cases cited by appellant 
as justifying her appeal. 

On page four of her brief appellant cites six cases. 
With the exception of Gibson v. Gernat, 50 App. D. C. 3, 
267 F 305 (1920), to be discussed below, none of these 
cases involve the specific issues here presented of the 
scope of and limitations upon the master’s twin duties of 
providing reasonably safe working conditions and warn¬ 
ing of a known dangerous condition, or the doctrine of 
assumption of risk. The Supreme Court case of Cooley v. 
Gurming, 281 U. S. 90 cited by appellant involved a suit 
by a patient against her physician for allegedly putting 
a harmful acid into her ear and is authority simply for 
the familiar rules to be applied by the trial court for the, 
decision of a motion for a directed verdict, which are 
stated to be as follows: If the evidence “with all the in¬ 
ferences that justifiably could be drawn from it, does not 
constitute a sufficient basis for a verdict for plaintiff or 
defendant, as the case may be, so that such a verdict, if 
returned would have to be set aside, the court may and 
should direct a verdict for the other party,” * * * “A 
mere scintilla of evidence is not enough to require the 
submission of an issue to the jury” * * * “Where uncer¬ 
tainty as to the existence of negligence arises from a 
conflict of testimony or because, the facts being disputed, 
fair-minded men will honestly draw different conclusions 
from them, the question is not one of law but of fact to be 
settled by the jury.” 

The other decisions cited on page 4 of appellant’s brief, 
Gibson v. Gernat alone excepted, are equally general and 
have no specific relevance to the issues presented by this 
appeal. 

We come now to the case of Gibson v. Gernat, 50 App. 
D. C. 3, 267 F 305 (1920). In that case a verdict for 
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plaintiff, a governess in defendant’s home was affirmed, 
Van Ordsdel, J., dissenting. The plaintiff who had been 
employed only five weeks and was not familiar with the 
fourth story rear of the house, went to that part to call 
the second butler at the instance of her mistress and fell 
through an unguarded elevator or dumb waiter shaft. 
The entrance to the shaft was a door opening into it and 
was in appearance just the same as any other door in the 
house. It had been left unlocked. While there was evi¬ 
dence that plaintiff knew there w^as a dumbwaiter to the 
third floor, she had never been in this upper part of the 
house and had no knowledge that the shaft extended to 
the fourth floor. 

The distinctions between this case and the facts here on 
appeal are obvious. First of all, the defendant owned 
the house and had in effect created the dangerous condi¬ 
tion! Secondly, the condition was hidden, the door open¬ 
ing into the shaft being just like the door of the second 
butler’s room. Thirdly, the unguarded entrance to the 
shaft under such circumstances constituted a trap and 
wras known or should have been known to the defendant 
as a highly dangerous condition raising a definite duty 
to warn. Finally, it was clear that plaintiff wras not 
familiar with this part of the house, so that she could 
not be charged with knowledge of an obvious danger. 
Contrast these facts with the instant case, where the slight 
defect could hardly be called dangerous, was equally ap¬ 
parent to domestic and mistress, and had been mopped 
over by appellant almost daily for two weeks. 

The only other case from this jurisdiction cited by ap¬ 
pellant which requires comment is that of Sprow v. Sta¬ 
ples, 38 App. D. C. 219 (1912). There a boiler attached 
to two coffee urns exploded, killing the employee. There 
was evidence that the steam escape valve had become 
clogged with rust and sediment and that this highly dan¬ 
gerous condition might have been eliminated by proper 
inspection and cleaning by defendant or his agents. There 
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was no evidence from which it could be inferred that it 
was the deceased employee’s duty to inspect the appa¬ 
ratus or to keep it clean and safe. It was his job to make 
the coffee. Under these circumstances this Court reversed 
a directed verdict for the defendant. The contrasts be¬ 
tween the special facts which called for this reversal and 
the evidence in the instant case are too clear for comment. 
Chief Justice Sheperd expressly recognized the applica¬ 
bility of the doctrine of assumption of risk in a proper 
case, stating on page 228 of the opinion as follows: 

“If it can be showm (on retrial) that it was the duty 
of the intestate to keep the appliances clean and in 
safe condition, or that he had actual knowledge of the 
defective condition of the pipe, or that the same was 
open to ordinary observation in the performance of 
his services, he must be deemed to have accepted the 
risk of all danger reasonable to be apprehended from 
his use of the same.” (parenthetical clause supplied). 

Appellant also cites the local case of Carter v. McDer¬ 
mott , 29 App. D. C. 145 (1907), where a motorman on a 
local railway was injured in a collision after dark in Mary¬ 
land with a preceding streetcar byi reason of the ad¬ 
mitted negligence of the company’s agents in failing to 
put a lantern on the rear of the preceding car. The Court 
pointed out that the injured employee “had a right to as¬ 
sume that the company would perform its duty and take 
adequate precautions to equip its cars with end lights.” 
(page 161) The Court emphasized: “the important and, 
perhaps, controlling fact that the appellee is a common 
carrier of passengers, and as such is charged with grave 
responsibility.” (page 155) 

The several cases cited from other jurisdictions on page 
five of appellant’s brief will also be found upon careful 
reading clearly distinguishable from the case at bar. None 
of them denies or limits in the slightest degree the doc¬ 
trines of assumption of risk and contributory negligence 
as precisely quoted above from Restatement of Agency 
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and American Jurisprudence. In every one of the cases 
cited by appellant which involve these doctrines (and most 
do not) wherein the plaintiff was allowed to recover or 
to go to the jury, the court was at pains to point out the 
non-apparent nature of the defect, the lack of experience 
or knowledge of the employee or some other valid ground 
why the salutary principle of volenti non fit injuria did 
not apply. 

2. Further Cases Sustaining Trial Court’s Action in 
Directing Verdict for Appellee. 

While the cases mentioned in appellant’s brief are thus 
seen to be either extremely general or clearly distinguish¬ 
able for the legal situation here presented, numerous cases 
in point can be cited supporting the statements of law 
relied on in the main argument many of which have a 
direct applicability to the facts here in question. 

A well reasoned case in this jurisdiction on the issues 
of both contributory negligence and assumption of risk 
here involved is Green v. Pyne, 53 App. D. C. 271 (1923). 
There on a set of facts much stronger from the viewpoint 
of the plaintiff than in the instant case, the Court held 
that the employee could not recover for injuries resulting 
from an obvious or readily ascertainable condition in the 
premises where he was working. It cited with approval 
the language used in the case of McLean vs. Studebaker 
Bros. Co., 221 N. Y. 475, 117 N. E. 951, 1 A. L. R. 1551, 
as follows: 

“No duty rests on a master to secure the safety of 
his servant against a condition, or even defects, risks, 
or dangers, that may be readily observed by the rea¬ 
sonable use of the senses, having in view the age, in¬ 
telligence, and experience of the servant. The plain¬ 
tiff here was experienced and intelligent. His means 
of knowing the dangers were the same as the defend¬ 
ant’s. The risks and dangers were * * • compre¬ 
hensible through ordinary and reasonable care and 
inspection, and it was not the duty of the defendant 
to save him from them.” 
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Earlier cases in the District of Columbia have recog¬ 
nized and established the general rule that an employee is 
held to have assumed such risks as are open and obvious 
and that if he has knowledge of the circumstances under 
which he is employed he accepts the obvious risks of the 
employment. Fidelity Storage vs. Hopkins, 44 App. D. C. 
230 (1915). 

An earlier case to the same effect is Anderson vs. Smith, 
35 App. D. C. 93 (1910), affirmed 226 U. S. 439. In this 
case an employee was injured while engaged in lowering 
a heavy door in the course of a wrecking operation and the 
Court speaking through Mr. Justice Van Orsdel, at pages 
95 and 96 of the Opinion stated the law in this jurisdic¬ 
tion as follows: 

“The employee when he engages his services to the 
employer, impliedly agrees to assume all the risks or¬ 
dinarily incident to the employment. * * * Neither do 
we deem it to be the duty of the master to warn his 
servant of apparent danger. The duty being per¬ 
formed by plaintiff y s intestate was not such as called 
for either skill or experience. The door to be lowered 
was in full view. The method employed was the most 
ancient known. It required a simple survey of the 
structure and an estimate of the amount of exertion 
it would take to lower it. Intestate’s fellow employ¬ 
ees in the trial below appear to have had no difficulty 
in placing what would seem to be a very exaggerated 
estimate on the dimensions and the weight of the doors 
and frame. No reason is apparent why this case 
should be taken out of the rule of assumed risk. Plain¬ 
tiff’s intestate was a mature man of ordinary intelli¬ 
gence, presumed to be capable of doing the very ordi¬ 
nary and unskilled labor he was engaged in at the 
time of the accident. As was said in Kohn v. McNulta, 
147 U. S. 238, 37 L. ed. 150,13 Sup. Ct. Rep. 298, where 
a servant was injured in coupling freight cars: ‘The 
intervener was no boy, placed by the employer in a 
position of undisclosed danger, but a mature man, do¬ 
ing the ordinary work which he was engaged to do, and 
whose risks in this respect were obvious to anyone. 
Under this circumstances he assumed the risk of such 
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an accident as this, and no negligence can be imputed 
to the employer.’ 

“To hold the master liable in a case like the one be¬ 
fore us would be to make him an insurer against acci¬ 
dent of every nature befalling the servant while en¬ 
gaged in the work assigned him. This is not the law. ’ ’ 
(Italics supplied) 

There is no duty of the employer to warn the employee 
where the duties are simple and the dangers, if any, are 
obvious. The employee is presumed to see and understand 
all dangers that a prudent and intelligent person of the 
same age and experience would see and understand. Dean 
vs. H. Koppers Co., 49 App. D. C. 230 (1920). 

The law on this particular point is stated by Labatt at 
page 31S2 of “Master & Servant” as follows: 

“The servant is incapable of maintaining an action 
where his knowledge of the risk wdiich caused the in¬ 
jury was, as compared with the master’s knowledge, 
either equal, or superior.” 

Numerous cases from other jurisdictions applying the 
same rule to factual situations similar to those presented 
here might be cited. For instance in Hoard v. Blackstone, 
177 Mass. 69, 58 N. E. 180, an employee of a mill was held 
to have assumed the risk of stepping into a depression in 
the floor, which existed at the time of her employment and 
w-as perfectly visible. 

In the case of Master son v. Namquit Worsted Mills, 32 
R. I. 5, 78 Atl. 25S, the Court said in language of special 
applicability here: 

“Where the danger resulting from the construction 
and maintenance of a floor in a factory in a particular 
manner was obvious, a servant asumes the risk there¬ 
from. A servant, who has passed over the floor in a 
factory near to machinery, and who has swept around 
and about it, may not relieve himself from the assump¬ 
tion of risk of danger due to the condition of the floor 
by merely asserting that he did not notice the condi- 
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tion of the floor, which was perfectly apparent.” 
(Italics supplied) 

To the same effect is McLaughlin v. Atlantic Mills, 27 
R, I. 158, 61 Atl. 42. 

That these same rules of law apply to domestic servants 
is evidenced by the following two cases, both of which 
seem indistinguishable on principle from the present case. 
In the first, Moriarty vs. Miller, 99 Neb. 614, 157 N. W. 329 
(1916) a scrub woman was held to have assumed the risk 
of injury from kneeling on beer bottle caps lying on the 
dining room floor. The Court said: 

“Her testimony shows that Mrs. Moriarty was fully 
aware of the fact that beer caps were often to be found 
on the floor at or near the place where she says she 
was injured. * * * The proper performance of her 
cleaning duty seem to require that a scrub woman 
shall look at the floor she is cleaning ” (Italics sup¬ 
plied) 

In the second case, Greene v. Brooks, 234 Mass. 548, 125 
N. E. 685 (1920), a laundress was denied recovery for in¬ 
juries sustained by reason of a defect in the working prem¬ 
ises. The Court stated the law as follows: 

“Assuming the jury to find, as the evidence clearly 
warranted doing, that it was the worn place on the 
edge of the platform which caused plaintiff to fall, 
the verdicts for defendant nevertheless were directed 
rightly because the edge of the platform was in the 
same condition at the time the plaintiff came to work 
at the house of defendant as it was at the time of the 
accident, which condition was not concealed, was ob¬ 
vious and was in fact then and thereafter seen many 
times by the plaintiff. In these circumstances the de¬ 
fendant owed no duty of warning or otherwise to the 
plaintiff, and the absence of duty excludes the postula¬ 
tion of negligence.” 
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CONCLUSION. 

In conclusion of the argument, appellee summarizes her 
position in nine propositions as follows: 

1. Appellant could not possibly have seen the defect she 
describes as the cause of her fall from the position in 
which she was lying at the place and under the circum¬ 
stances stated. Since this was the only occasion on which 
she claims to have observed any defect in the floor and 
since there was no other testimony as to the cause of her 
fall, there was not sufficient evidence of a dangerous con¬ 
dition proximately causing appellant’s injury to allow ap¬ 
pellant’s case to go to the jury. 

2. Appellant’s brief, in identifying the cause of her fall 
as the missing linoleum squares noticed by appellee on 
moving in, is at fundamental variance with her own testi¬ 
mony which denies that there were any missing linoleum 
squares and blames her injury on a three inch tear in the 
linoleum which wasn’t wide at all. The attempt of appel¬ 
lant’s counsel to treat these two different conditions as 
synonymous is not supported by the evidence. This basic 
inconsistency runs all through appellant’s case and ren¬ 
ders it fatally defective. 

3. The duty which it is asserted appellee had of pro¬ 
viding a reasonably safe place for appellant to work is not 
an absolute duty. More precisely stated the rule only re¬ 
quires that the employer use due care to furnish reason¬ 
ably safe working conditions. There was no substantial 
evidence that appellee failed to use due care or that the 
dining room of the furnished premises rented by her was 
not reasonably safe within the meaning of this rule. 

4. The rule that an employer must use due care to fur¬ 
nish reasonably safe working conditions is a general rule 
and does not apply when the employer does not have con¬ 
trol of the premises furnished. It should not be applied 
here where appellee had neither the right nor the duty to 
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make changes or repairs in the permanent surface of the 
dining room floor. 

5. In view of the fact that appellee had not created the 
alleged defect, but had merely rented the premises fur¬ 
nished, and in view of the further fact that the defect was 
one which was obvious and not imminently dangerous to 
life or limb, appellee discharged any duty she might have 
had in the premises by reporting the defect of the two 
missing linoleum squares to the agent for the owner. Un¬ 
der all the circumstances of the case there was no evidence 
from which a jury could conclude that appellee had failed 
to use due care in the premises. 

6. Neither the duty of the employer to use due care to 
supply reasonably safe working conditions nor his duty 
to warn the employee of a known dangerous condition ap¬ 
ply where the defect is as obvious to the employee as to 
the employer. In this case the employee as waitress had 
a far greater opportunity to observe the alleged defect 
than appellee, her employer. 

7. The employer’s duty to warn is a relative duty and 
only applies where there is a condition of real danger and 
where the employee is a person who, because of youth, 
ignorance, inexperience or other reason will fail to ap¬ 
preciate the danger. There is no duty to warn if the em¬ 
ployee’s duties are simple and the danger, if any, ob¬ 
vious. Appellant was an experienced waitress well ac¬ 
quainted with the simple duties and obvious risks of her 
employment, hence appellee was not required to go through 
the superfluous motion of pointing out to her the patent 
condition of the two missing linoleum tiles. 

8. The doctrine of assumption of risk is specifically in¬ 
voked by the facts proved by plaintiff and a directed ver¬ 
dict was properly granted at the close of plaintiff’s case. 
It is well settled that an employer is not liable for harm 
caused by an unsafe state of the premises if the danger 
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is known or obvious to the servant and the servant volun¬ 
tarily enters into or continues in the employment. Under 
the testimony adduced in this case, there is no question but 
that appellant knew or must be held to have known of the 
obvious condition of the dining room floor, which she had 
cleaned and mopped over for a fortnight and by her ac¬ 
ceptance of and continuance in the employment she as¬ 
sumed the risks, if any, thereof. 

9. Appellant’s own proof discloses that she was guilty of 
contributory negligence in heedlessly walking on the de¬ 
pression resulting from the missing linoleum tile and in 
catching her heel on the edge thereof inasmuch as she 
knew, or in the exercise of reasonable care, should have 
known of the condition and inasmuch as there was ample 
other space in the dining room for appellant to walk upon. 
It is well settled that where the employee’s own careless¬ 
ness causes or contributes to the injuries, and this conclu¬ 
sion is apparent on the plaintiff’s own proof, a motion for 
directed verdict is properly granted. 

For the foregoing reasons it is respectfully submitted 
that this appeal should be dismissed or that the judgment 
directed by the trial court against appellant’s claim should 
be affirmed. 


Respectfully submitted, 

Daniel W. O’Donoghtte, Jr., 
John J. Leahy, 

Union Trust Building, 
Washington, D. C., 

Attorneys for Appellee. 
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IN THE 


United States Court of Appeals 

District of Columbia. 


No. 9663. 


Teresa Fitzpatrick, Appellant, 
v. 

Mrs. Arthur (Edith) Fowler, Appellee. 

BRIEF FOR APPELLEE. 


Appeal From the District Court of the United States for 

the District of Columbia. 


INTRODUCTION. 

The brevity of the statement of the case in appellant’s 
brief is achieved at the expense of omitting pertinent facts 
and circumstances of the accident here involved. These 
omitted facts and circumstances are believed to be essen¬ 
tial to a proper presentation of the issue of this appeal 
and hence necessitate a counterstatement on behalf of the 
appellee. In the following counter-statement, appellee’s 
counsel have attempted to set forth briefly all the perti- 
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nent facts, both those favorable and unfavorable to the 
affirmation of the judgment directed by the trial court 
against appellant. 

1 COUNTER-STATEMENT OF CASE. 

The appellant, plaintiff below, was a domestic and 
worked for many years as a waitress for various private 
families in the District of Columbia. The record shows 
appellant as an experienced waitress well acquainted with 
the duties and risks of her employment. Appellant named 
at least five private employers for whom she worked as 
a domestic in the District of Columbia from the year 1925 
to April, 1941, when she "was employed by Mrs. Edith 
Fowler, appellee herein; and appellant stated that she 
also had worked for other persons (Tr. 48, 49, 53, 54, 55). 
Sometimes appellant roomed out, and sometimes she lived 
and boarded with her employer (Tr. 53). Appellant testi¬ 
fied that on a prior occasion she had been injured while 
working as a domestic for a Mrs. Williams, had consulted 
a lawyer in respect thereto, and her bills had been paid 
by her employer (Tr. 89). 

Appellee rented premises 2808 X Street, N. W. fur¬ 
nished for a period commencing May 1st, 1941 (App. 12, 
18). The day before she had employed appellant as a 
waitress and both appellee and appellant moved into the 
furnished premises the same day (App. 12, 18). Appel¬ 
lant’s duties were to wait on the table and to keep the 
dowmstairs and floor above dusted and clean (App. 9). 
Among her duties w T as that of cleaning and mopping the 
dining room. She first mopped the dining room floor the 
day after appellant moved in; and thereafter she mopped 
it at least every other day (App. 13). If appellant had 
time she “had to do it every day with a mop with a long 
handle” (App. 13). Appellant, when asked whether she 
would cover the wffiole dining room floor when she mopped 
it, explicitly stated, “I would go around it all * * * Yes, 
I would go all around” (App. 13) and later to the same 
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effect said, “Well I mopped over all the floor I am sure” 
(App. 13). Appellant generally performed this work of 
mopping and dusting in the daytime but she stated that 
the dining room was dark (App. 14). Appellant admitted 
that the dining room faced south and had two small win¬ 
dows and a door, and that on nice davs she left the door 
open as she worked; but she said that not much light came 
in because the room was shaded by an eight foot verandah 
(App. 13, 14). However, there were electric lights in the 
room (App. 9), which are not shown anywhere in the tes¬ 
timony to have been inadequate, and appellant turned on 
these lights at least sometimes, when she cleaned the din¬ 
ing room floor (App. 14). The complaint incidentally 
makes no charge or mention whatsoever of insufficient 
lighting (App. 2, 3, 4). 

After performing the above domestic duties centering 
on the dining room for two -weeks, on the evening of May 
15, 1941 appellant served dinner to appellee and two 
guests. After dinner as she was clearing the table, appel¬ 
lant, in turning to put a bottle of wine on the side board, 
states that her left heel caught in something causing her 
to fall down and break her hip (App. 10). While lying 
on her back on the floor she looked back at her heel and 
saw “a tear in the linoleum” (App. 11). Appellant claims 
that when appellee came in and asked what happened and 
she (appellant) told her “my heel caught in something,” 
appellee said: “Oh, yes I must have Jim fix that” (App. 
11). Appellant testified that: “She (appellee) saw the 
linoleum tore. She said ‘I must have James fix that’ ” 
(App. 11). James was the chauffeur. 

On cross-examination appellant described this tear in 
the linoleum as “about three inches long” (App. 14, 15); 
and further said “It wasn’t wide at all, just looked like 
a tear” (App. 15, 16). When asked whether this gash in 
the linoleum protruded above the surface, appellant re¬ 
plied, “I can’t remember” (App. 15). She said she hadn’t 
observed it before and had no idea how it got there 
(App. 15). 
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It clearly appears from appellant’s testimony that the 
one and only time she claims to have observed this “tear” 
in the linoleum was immediately after the accident while 
lying on her back. It was from this supine position and 
from no other that appellant says she “looked back” and 
saw the tear at her heel. This is made clear both on direct 
and cross-examination (App. 11, 12, 14, 15). While a pil¬ 
low was later placed under her head, the chronology of 
appellant’s version of the matter indicates that she claims 
to have looked back and seen the tear at her heel even 
before Mrs. Fowler and her guests came in and placed 
the pillow under her head (App. 11). Further confirm¬ 
ing the fact, often reiterated, that it was while thus lying 
on her back that appellant viewed the tear, she replied to 
the question of how’ deep the alleged tear was in the fol¬ 
lowing words “I couldn’t say. I was lying on the floor, 
sir.” (App. 15). 

Both appellant and appellee are in substantial agree¬ 
ment that the covering of the dining room floor was made 
of five inch linoleum blocks or squares of a greenish hue 
forming a pattern or design (App. 14, 19). Appellant’s 
amended complaint alleged as the basis of her action that 
a part of the linoleum wrhich was in squares was broken 
and one of the linoleum blocks was missing, leaving a de¬ 
pression which was not apparent to plaintiff and was un¬ 
known to her, making the dining room floor dangerous to 
w’alk over (App. 2). How’ever, appellant at trial denied 
that she ever saw any of the linoleum squares out or miss¬ 
ing either before or at the time of the accident. Indeed, 
appellant was quite emphatic on this point and repeated 
several times, “I never sawr any squares missing” (App. 
12, 14, 18). 

The appellee, defendant below, was called to the stand 
by appellant’s counsel and, in response to brief question¬ 
ing, stated that when she first moved into the premises on 
May 1st, 1941 she observed that two squares of linoleum 
were missing from the dining room floor, that she spoke 
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of this to the agent for the owner of the premises and 
told him “it was very unsightly’’ (App. 18). She esti¬ 
mated the missing linoleum blocks were probably about 
three-fourths of an inch thick (App. 19). She further 
said that this condition had not been corrected up to the 
time of the accident (App. 19). 

SUMMARY OF ARGUMENT. 

1. At the outset and before proceeding to a summary 
of the main argument, it must be observed that counsel 
for appellant in his brief treats the three inch tear in the 
linoleum described and blamed by appellant for her fall, 
as synonymous with the missing squares of linoleum 
observed by appellee when she first moved in. By this 
forced identification he seeks to minimize the conspicuous 
character of the condition which appellant says caused 
her fall and yet take advantage of appellant’s frank testi¬ 
mony that she saw two blocks of linoleum missing when 
she moved in. But appellant cannot thus both have her 
cake and eat it.. The more one analyzes the actual testi¬ 
mony the more apparent it is that appellant’s testimony, 
aside from its inherent improbability, not only constitutes 
a departure from her pleading, but describes a very dif¬ 
ferent cause of her injury from the condition of two miss¬ 
ing linoleum tiles of which appellee admittedly had knowl¬ 
edge. 

2. However, even if we assume, as appellant’s counsel 
would have us do, that appellant was innocently mis¬ 
taken in her observation and in her description of the 
cause of her fall, and that the depression resulting from 
the absence of one of the linoleum tiles caught her heel, a 
brief consideration of the applicable legal principles dis¬ 
closes that appellant did not make out a case for the jury. 
Accordingly, for the sake of the argument only, and not 
in any way waiving the foregoing ground for dismissal of 
this appeal, appellee in the main part of her argument and 
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analysis of the law will prescind from this fundamental 
incohsistency in appellant’s case and will join issue with 
the argument of appellant’s brief on her counsel’s own 
chosen ground by treating the cause of appellant’s fall as 
the Condition which appellee admits existed in the surfac¬ 
ing of the dining room floor. 

Appellant’s claim to have made out a prima facie case 
of negligence is founded on two duties which it is asserted 
appellee owed appellant: first, the duty to supply a rea¬ 
sonably safe place to work; and second, the duty to warn 
of a known dangerous condition. While admitting the 
general principle that an employer is ordinarily subject 
to a duty to use due care to provide reasonably safe work¬ 
ing conditions for the employee, appellant initially ques¬ 
tions the applicability of such principle here where appel¬ 
lee was merely the tenant of a furnished home and had 
neither the duty nor the right to make any change or 
replacements in the permanent surface of the dining room 
floor. 

More important, the cases indicate that for an employer 
to be liable on either score (i.e., failure to supply a rea¬ 
sonably safe place to work or failure to warn) three condi¬ 
tions must be met: (1) the defect which caused the injury 
must be dangerous (as contrasted to one which was or 
might merely be the occasion of an injury through inad¬ 
vertence or carelessness on the part of the employee), (2) 
it must not be known or obvious to the employee, and (3) 
it must be known (or reasonably ascertainable) as a dan¬ 
gerous condition to the employer. At least the first two 
of these conditions are not met by the proof in this case. 
It is difficult to see how the plainly visible absence of a 
five inch linoleum block could be considered such a dan¬ 
gerous condition as to raise a duty in the tenant of a fur¬ 
nished premises (who had otherwise no duty or right to 
repair the same) to obtain and lay new linoleum squares 
in the dining room floor or to warn the employee of their 
absence. 
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Finally, and conclusively, the employer cannot be liable 
on the theory of a breach of either duty where the defect 
is patent and is hence known or obvious to the employee. 
As to such a condition the employee assumes the risk by 
accepting and continuing in the employment. Certainly, 
in this case the employee having mopped over this very 
spot at least every other day for two weeks saw, or must 
be held to have seen, the missing linoleum tiles and hence 
to have assumed the risk of moving about the dining room. 
By reason of the same obvious character of the missing 
linoleum square, appellant was also guilty of contributory 
negligence in heedlessly placing and catching her heel in 
this slight depression, there being the entire rest of the 
dining room floor to walk upon. 

ARGUMENT. 

1. Preliminary Point: The Argument of Appellant’s Brief 
Disregards Appellant’s Own Testimony in Seeking to 
Identify the Cause of Her Fall With the Condition of 
the Missing Linoleum Tiles Admitted by Appellee. 
Appellant’s Testimony Is Furthermore So Inherently 
Improbable As Not to Warrant the Submission of the 
Case to the Jury. 

Upon reading appellant’s brief and then referring to 
the actual testimony, one is immediately struck by the fact 
that appellant’s counsel, without explanation or apology, 
treats the tear in the linoleum which appellant blames for 
her fall as synonymous with the condition of two missing 
linoleum squares which appellee admits she observed on 
the first day she moved in. A careful reading of appel¬ 
lant’s own testimony shows that the three inch tear, which 
“wasn’t wide at all,” when read in the context of her posi¬ 
tive denial that she saw- any linoleum squares missing (see 
App. 14), by no means corresponds to the obvious and un¬ 
sightly absence of the two linoleum blocks from the pat¬ 
terned floor which appellee immediately observed on 
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moving in and admits existed at the time of the accident. 
Appellant’s counsel by making this forced identification in 
the very teeth of the evidence seeks to combine the two 
elements necessary to appellant’s cause of action: one, the 
existence of a dangerous condition known to appellee; and 
two, an inconspicuous character for such condition. He 
thus attempts to open the way for appellant to claim that 
she neither saw nor should have been the defect, thus 
obviating the defenses of assumption of risk and contribu¬ 
tory negligence. But appellant cannot thus blow hot and 
cold. If the cause of her fall was the three inch cut 
or tear in the linoleum which “wasn’t at ail wide”, never 
observed by her in mopping over every part of the floor 
almost daily for two weeks, there is not only a departure 
from her complaint but also there is a lack of any substan¬ 
tial basis for charging that appellee knew of it or should 
have remedied the condition. 

Moreover, appellant’s description of the cause of her fall 
as a tear in the linoleum about two or three inches long and 
not wide at all hardly describes a dangerous condition. Ap¬ 
pellant further did not remember whether the tear pro¬ 
truded at all above the surface and could not observe 
whether it was deep. 

It must be also recalled that the one and only time 
appellant saw’ this alleged condition w’as by candlelight 
while lying on her back. She says that she looked back 
and saw it at her heel. The briefest experiment will dem¬ 
onstrate the physical impossibility of viewing a small spot 
at or even near one’s heel while lying supine no matter 
how one turns or twists one’s neck and whether one has 
or has not a pillowr underneath one’s head. When in addi¬ 
tion to this, appellant’s counsel asks us to believe that this 
condition which appellant saw r from this position had 
existed for two w’eeks, and w’as not seen or obvious to 
appellant in mopping over it almost daily during that 
period, the height of improbability has been reached, and 
there remains no such substantial evidence as would war¬ 
rant submission of her case to the jury. 
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2. Consideration of Appellant’s Theory of Case. 

Without waiving the foregoing ground for dismissal of 
this appeal, we shall assume, for the sake of the argument 
only, that appellant’s counsel is correct in treating the 
cause of his client’s fall as the depression resulting from 
one of the missing squares of linoleum. In other words, 
we shall accept throughout this main part of the argument 
the theory that appellant was innocently mistaken in her 
observations or description of the cause of her fall and 
that the three inch tear in the linoleum she describes, 
really refers to the absence of a whole five inch linoleum 
tile block which appellee observed on moving into the 
premises and which condition admittedly existed right up 
to the time of appellant’s fall. By having previously dis¬ 
cussed the above mentioned discrepancy in appellant’s 
argument and by assuming that it does not exist for the 
sake of the following argument, the necessity of continu¬ 
ously referring back to this fundamental inconsistency 
and improbability in appellant’s proof is eliminated. 

On the basis of the above unwarranted factual assump¬ 
tion appellant’s counsel asserts that the testimony ad¬ 
duced in her behalf makes out a prima facie case of the 
dereliction of appellee in the performance of two duties 
which it is asserted she owed to appellant as her servant 
or employee. First of all, it is asserted that appellee 
owed appellant the duty of furnishing a reasonably safe 
place to work. Secondly, it is asserted that appellee owed 
appellant a duty of warning her of a known dangerous 
condition. The true nature, extent and limitations of 
these twin duties, their applicability to the facts of this 
case, as well as the negating effects of appellant’s assump¬ 
tion of risk and contributory negligence are taken up in 
order in the following body of the main argument. 
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3. General Principle That Employer Has a Duty to Fur¬ 
nish Reasonably Safe Working Conditions Not an Abso¬ 
lute Rule and Not Applicable to Facts of this Case. 

Appellee does not question the general rule which is 
stated in the American Law Institute Restatement of the 
Law of Agency, Section 492, as follows: “A master is sub¬ 
ject to a duty that care be used either to provide working 
conditions which are reasonably safe for his servants, con¬ 
sidering the nature of the employment, or to warn them 
of risks of unsafe conditions which he should realize they 
may not discover by the exercise of due cared ’ The above 
statement of the general principle governing the duty of 
the master indicates very clearly that it is not an absolute 
rule. In this respect the employer is not liable to his 
employee as an insuror, Reese v. Phila. and R. Ry. Co., 
239 U. S. 463. As stated in Volume 35 of American Juris¬ 
prudence (Master and Servant) at Sec. 183, “The meas¬ 
ure of his obligation is the exercise of ordinary or reason¬ 
able care, the standard being the care exercised by pru¬ 
dent employers in similar circumstances and the degree 
depending upon the dangers attending the employment.” 

In discussing the applicability of this general rule to 
the instant case, it must first be observed that the appellee, 
Mrs. Fowler, did not create or contribute in any way to 
the existence of the condition of the floor of the dining 
room. Two five inch squares of linoleum vrere already 
missing from the patterned linoleum floor on the very 
day appellee and appellant moved into the premises. Ap¬ 
pellee instantly observed this and reported it to the agent 
for the owner. She did this apparently not because she 
considered the condition at all dangerous but because she 
“thought it very unsightly” (App. IS, 19). Because 
of the pattern in which the linoleum squares were laid 
out, it is easy to understand -why the absence of two 
squares would be conspicuous and instantly noticed by 
appellee. The fact that they were, according to appellee’s 
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estimate, three-fourths of an inch thick, would make the 
depression created by the absence of a linoleum tile even 
more obvious, particularly to one who went over the entire 
floor with a mop as appellant testified she did every day 
or at least every other day during the fortnight before 
the accident. 

When it is remembered that the edge of the average 
deep pile broadloom carpet with mat underneath, pro¬ 
trudes a half an inch or more above the general level of a 
floor, it is difficult to see how reasonable men could possi¬ 
bly consider the dining room of this furnished home an 
unreasonably safe place in which to work simply by rea¬ 
son of the two depressions resulting from the missing 
tiles. The patent character of the defect prevents it from 
being reasonably classified as a dangerous condition. 

So, in the first place, appellee maintains that there was 
no proof sufficient to go to the jury that the condition 
which caused appellant to fall was a dangerous condition 
or constituted the dining room an unreasonably unsafe 
place in which to work, considering the nature and cir¬ 
cumstances of the employment. 

In the second place, recalling the fact that appellee did 
not cause this condition and, as the tenant in a furnished 
house, had neither the right nor the duty to make changes 
or repairs in the permanent surface of the dining room 
floor, it is difficult to see how the general rule on which 
appellant relies can apply to this case. The duty which 
an employer ordinarily has of providing reasonably safe 
working conditions is founded on the average run of cases 
where the employer either owns or controls the working 
premises and has the right and duty of making such 
changes in them as will provide a reasonably safe place 
of employment for his employees. In the instant case, 
however, the employer having no right or duty to make 
repairs to the premises did all that she could have been 
reasonably expected to do in reporting the condition found 
to the agent for the owner for correction. 
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It would seem that appellee in renting a furnished home 
in Georgetown and in taking her servant there to live 
with her, was in no different situation than if she had 
rented for several months a furnished apartment at 
Wardman Park Hotel or had rented a cottage for the sum¬ 
mer at some seaside or mountain resort. Can it be rea¬ 
sonably contended that the mistress in such a situation 
owes a duty to her domestic servant of repairing every 
defect found in the furnished premises where she and her 
maid or waitress temporarily may reside? Section 504 of 
Restatement of the Law of Agency states explicitly that 
the master’s duty as to working conditions does not extend 
to premises which are not in his control. While appellee 
as a tenant had possession and a certain control of these 
furnished premises, she did not have control of the floor¬ 
ing and permanent surface of the rooms in the sense that 
she possessed any right to make changes or repairs in the 
same. 

Appellant does not here have to go so far as to 
contend that because an employer of a domestic servant 
rents premises rather than owns them she is free from all 
duty to her servants regarding reasonably safe working 
conditions. Clearly not. But what we do say is that in 
view of the relative character of the duty, there was no 
evidence under all the circumstances of this case from 
which a jury could have found that appellee had any duty 
as a reasonably prudent employer to repair this particu¬ 
lar deficiency in another person’s furnished home, or that 
she failed to exercise due care in simply reporting the 
defect to the agent for the owner of the premises. Were 
the defect one which made the use of the dining room by a 
servant really dangerous, were it of a hidden or non- 
apparent character, or had the owner, after the lapse of 
an unreasonable period of time after the notice from ap¬ 
pellee, failed or refused to replace the missing tiles, the 
liability of appellee might be different. 
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4. Both Duty to Supply Reasonably Safe Place to Work 
and to Warn of Known Dangerous Conditions Apply 
Only Where the Unsafe Conditions Are Not Apparent 
to the Employee or May Not Be Discovered by the 
Exercise of Due Care. 

In view of the fact that the appellee had no right or 
duty to make repairs in the permanent surfacing of the 
dining room floor, it appears that the main basis of the 
appellant’s asserted right of recovery is in the alleged 
failure of appellee to warn of what is alleged to be a 
known dangerous condition. We have already noticed the 
fact that it is highly questionable whether the mere ab¬ 
sence of the two linoleum five inch tiles can be said to have 
constituted the dining room an unsafe place in which to 
work, even if appellant should be held responsible for 
the condition of this floor. It is a common fact that more 
accidents happen in the home than any place else. The 
mere fact that appellant caught her heel in the depression 
created by the missing linoleum squares does not prove 
that the same was a dangerous condition in the sense that 
it would raise any duty to warn. The condition must be 
such that the employer either perceives or, as a reason¬ 
able man, should perceive its dangerous character. Hun¬ 
dreds of conditions and fixtures in the average home are 
potentially the causes of accidents and injuries when com¬ 
bined with heedlessness or negligence on the part of the 
occupants and the misadventure of circumstance. It could 
hardly be contended, however, that every such condition 
which is a potential source of harm is a dangerous condi¬ 
tion in the sense that it creates on the part of the owner 
or tenant of the premises any positive duty to warn ser¬ 
vants or other occupants thereof. 

Finally, however, we come to the most important and 
conclusive aspect of the entire case and that is the obvious 
and patent character of the condition in the floor which, 
combined with her own contributory negligence, was the 
cause of appellant’s fall. There is no question but that 
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the diity of the employer or master to warn his employee 
or servant applies only to such conditions as are not obvi¬ 
ous or known to the servant or employee. In fact, the 
duty of the employer to warn is very qualified and applies 
only under certain conditions. The law on this question 
is well stated in section 145, pages 575 and 576 of Volume 
35 of American Jurisprudence, as follows: 

“It is a universally recognized principle of the law 
of master and servant that under certain circum¬ 
stances an affirmative duty rests upon the employer 
to give his employees information concerning the dan¬ 
ger or perils of their work, or, in legal parlance, to 
“warn and instruct” employees. This duty is not an 
absolute one in all cases: its existence depends upon 
the age, understanding, and experience of the em¬ 
ployee and also upon the character of the danger to 
which he is subjected. The duty of warning and in¬ 
structing, and the liability for failure to perform that 
duty, eocist where the employee, by reason of his 
youthfulness, inexperience, or want of understanding, 
is unable to comprehend the dangers of the work or is 
excusably ignorant thereof or where the dangers are 
of such character as to give reasonable grounds for 
believing that they are not knoicn to such employees 
and will not be discovered by them in time to protect 
themselves from injury, and they are known, actually 
or constructively, to the employer. In such cases, if 
the employer fails to warn the employee, he is guilty 
of negligence. 

“Comprehensively stated, the rulings of the cases are 
to the effect that if a person employs another to do 
work of a dangerous character or in a dangerous 
place, and the employee, because of youth, ignorance, 
or inexperience fails to appreciate the danger, it is a 
breach of duty and negligence on the part of the em¬ 
ployer to expose him thereto, even with his consent, 
unless the employer first gives to him such instruc¬ 
tion, caution, and warning as will enable him to com¬ 
prehend the danger and to do his work safely with 
the exercise of proper care on his part.’ (Italics sup¬ 
plied) 
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The above statement of the law is supported by cita¬ 
tions to a large number of cases, both federal and state, 
and no contrary view or minority rule is indicated. 
Clearly then, the work must be of a dangerous character 
and the employee must be for some reason unable to ap¬ 
preciate the danger to raise this duty to warn. Both these 
conditions are lacking here. Section 148 of the same vol¬ 
ume of American Jurisprudence in discussing the limita¬ 
tions on this doctrine states: “There is 'no duty of warn¬ 
ing and instructing if the employee’s duties are simple and 
the danger obvious, or if by any other means he has be¬ 
come possessed of knowledge e'nabling him to prevent in¬ 
jury from the dangers of his employment.” Consider in 
this connection, the fact that appellant’s duties in appel¬ 
lee’s household were simple and the risk, if any, of catch¬ 
ing her heel in the depression resulting from the missing 
tile obvious. Consider also that appellant, an experienced 
waitress, well acquainted with the duties and risks of her 
employment, had once been injured and consulted an at¬ 
torney in regard to a claim against a prior employer. 

5. Doctrine of Assumption of Risk Applies to Facts in 

This Case. 

Where the defective condition in the working premises 
is obvious or known to the employee, the doctrine of the 
assumption of risk applies. This doctrine is set forth in 
Section 521 of the Restatement of the Law of Agency as 
follows: 

“Except as provided by statute and subject to the 
limitations stated in Sections 522-524, in the absence 
of an agreement to the contrary, a master is not liable 
for harm caused by an unsafe state of the premises 
or of other conditions of the employment to a servant, 
who, knowing the facts and understanding the risks 
therein, voluntarily enters or continues in the employ¬ 
ment. ’ ’ 
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In further explanation of this section at page 1221 of 
the Restatement it is said: 

“Furthermore, although a master has neither used 
care to make the premises safe nor care to warn his 
employees that they are not safe, and although he has 
no reason to believe that the employees know of the 
lack of safety, he is not liable to employees who in 
fact know of the conditions and realize the dangers 
therefrom, unless one of the rules stated in Secs. 522- 
524 is applicable.” 

The exceptions to the above rule stated in Sections 522- 
524 refer only to cases where the master promises to make 
the premises safe or the services of the servant are co¬ 
erced and hence have no applicability to the facts of the 
present case. 

Only the briefest reference to the facts set forth in the 
record is necessary to establish that the plaintiff either 
saw the defect in the floor of the dining room or must be 
held to have known of its condition. Appellee, it will be 
recalled, noticed the absence of the t-wo missing linoleum 
tiles the very first day she moved in. The pattern of the 
floor, which was wholly composed of five inch linoleum 
squares, would obviously make the absence of two of the 
squares apparent to anyone. While appellant complains 
that the room was dark, there is no proof whatsoever that 
the electric lights were inadequate to supply sufficient 
lighting for appellant to do her work. And she testified 
that she sometimes turned them on when she mopped the 
dining room floor in the daytime. On nice days—and this 
was in early May—appellant -would leave the door to the 
garden open while she worked. In this connection the 
absence of any charge in the complaint or amended com¬ 
plaint that there was insufficient lighting in the room is 
significant. When it is further recalled that almost all 
appellant’s duties as a waitress centered around the din¬ 
ing room and that she must have been in the dining room 
and observed it far more often than her mistress did, it is 
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impossible to believe that she did not observe the condi¬ 
tion of the permanent surface of the dining room floor and 
notice the absence of the two linoleum squares. 

If an object is obvious to one placed in such a position 
that he cannot help but view it, then it is immaterial 
whether he states that he did or did not see it. As our 
Municipal Court of Appeals has well said in a fairly re¬ 
cent case holding a plaintiff guilty of contributory negli¬ 
gence as a matter of law, “if he (the plaintiff) fails to 
see what the evidence conclusively shows is there to be 
seen, the law imposes a penalty for his lack of care—it 
declares him contributorily negligent and bars recovery 
for his injuries/' Brown v. Clancy, 43 A 2nd 296 (1945). 

We would further recall appellant’s statement which 
was repeated a second time that she went all around 
the floor with a long handled mop and that she did this 
at least once every other day, commencing the day after 
she moved in on May 1st. In mopping or cleaning up the 
dust and crumbs from the dining room floor, it is quite 
evident appellant would certainly encounter the problem 
of getting the dirt, dust or crumbs out of the depressions 
resulting from the absence of the two five inch linoleum 
blocks. If, as appellee testified, these squares were three- 
fourths of an inch thick, appellant in the performance of 
her duties and in going over the whole floor, as she says 
she did, would necessarily have had to contend with this 
problem of removing the dirt from these two depressions 
where they would come to rest in the course of sweeping 
or mopping the rest of the floor. 

Finally, it must be recalled that appellant testified that 
the dinner of May 15, 1941 was served by candlelight and 
that after she had fallen she looked bach at her heel and 
saw the tear in the linoleum. Thus the height of improba¬ 
bility is reached when appellant contends that while lying 
on her back she looked down at her heel and saw by candle¬ 
light a condition in the linoleum tile which had existed two 
weeks before, but which she claims never before to have 
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seen, although she had mopped over every bit of surface 
of the dining room by day and electric light almost every 
day for a fortnight. 

The conclusion is inescapable that appellant knew or 
must be held to have known of the defect in the dining 
room floor which she blames for her fall, and hence that 
by accepting and continuing on with her employment by 
appellee she assumed the risk, slight as it was, of being 
injured thereby. 

6. Appellant Was Guilty of Contributory Negligence as a 

Matter of Law. 

The general rule on contributory negligence as applied 
to servants is well stated in the Restatement of the Law 
of Agency, Section 525: 

“A servant harmed by a violation of the master’s 
duty of care is subject to the defense of contributory 
negligence if his own negligence is a contributing 
cause of the harm.” 

While assumption of risk is founded on contractual or 
quasi-contractual principles, contributory negligence is 
founded solely on conduct. A servant who remains at 
work aware of the existence of a defect or dangerous con¬ 
dition is barred through his assumption of the risk of that 
condition by his continuance in employment, but he may 
also be barred by contributory negligence. The latter may 
exist although the servant does not understand the risk 
if a reasonable person having the knowledge which the 
servant is required to have would learn the facts, appre¬ 
ciate the risks therein and take precautions to guard 
against them. In explanation of the nature of contribu¬ 
tory negligence and of the foregoing section 525, the Re¬ 
statement of the Law of Agency at page 1234 gives two 
illustrations which are worth setting out here: 

“1. P, the owner of a factory, permits a large hole 
to remain near where burdened employees are accus- 
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tomed to walk. A, one of these, knows of this. While 
A is carrying a heavy burden near the hole, another 
employee stumbles against him and causes him to fall 
in. P is not thereby liable, since A has assumed the 
risk. 

“2. Same facts as in Illustration 1, except that A does 
not know but has reason to know of the existence of 
the hole and fails to exercise care in walking near it. 
P is not liable to A, as A is guilty of contributory 
negligence. ’ ’ 

The said illustrations are followed by a comment at 
page 1234, which reads in part as follows: 

“In determining whether or not a servant is guilty 
of contributory negligence, the knowledge which the 
servant has or should have is taken into account. A 
servant not specifically employed to inspect premises 
or instrumentalities supplied to him ordinarily is not 
guilty of contributory negligence because he does not 
do so; usually he may take for granted that the master 
lias performed his duties. A cursory and easily made 
inspection, however, may be required in many cases . 
A servant who is an expert in the use of instrumen¬ 
talities may not be expert in discovering defects in 
them, and is bound only by the knowledge which he 
represents himself as having, or which a person in his 
position is required to have. On the other hand, he is 
required to be observa?it arui to have the ordinary 
memory as to dangerous conditio'ns which he has pre¬ 
viously encountered.” (Italics supplied) 

The applicability of these principles to the facts of this 
case are too clear to require argument. Suffice it to say 
that appellant knew or should, in the exercise of reason¬ 
able care, have known of the two missing linoleum blocks 
in the dining room floor and with the entire rest of the 
floor to walk upon she was guilty of contributory negli¬ 
gence in heedlessly placing her foot and catching her heel 
in the depression resulting from the missing squares. If 
it is contended that the candlelight was insufficient for 
her to see to avoid the missing squares (although there 
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is no testimony to that effect and no claim of insufficient 
lighting in the complaint) the answer is that appellant 
could and should have turned on the electric lights after 
appellee and her guests had left and before starting to 
clear the table. 

While ordinarily the defendant has the burden of prov¬ 
ing contributory’ negligence, the plaintiff’s own proof may 
clearly disclose that he has negligently caused or contrib¬ 
uted to his own injury, in which case a directed verdict in 
favor of the defendant is in order. Thus while contribu¬ 
tory negligence is usually a question of fact for the jury, 
it is well settled that the court may withdraw a case from 
the jury and direct a verdict against plaintiff where the 
evidence of plaintiff’s negligence is clear and where, con¬ 
ceding all legitimate inferences, but one reasonable con¬ 
clusion can be drawn. In such cases, since the court, in 
the exercise of a sound judicial discretion, would be com¬ 
pelled to set aside a verdict returned in favor of plaintiff, 
a directed verdict at the close of plaintiff’s case is proper. 
Faucett v. Bergman, 57 App. D. C. 290 (1947); Brown v. 
Clancy, Mun. Ct. of App. 43 A 2nd 296 (1945) 

CONSIDERATION OF JUDICIAL DECISIONS. 

1. Analysis of Cases Cited in Appellant’s Brief. 

Thus far the employer’s duties to the employee and the 
controlling doctrines of assumption of risk and contribu¬ 
tory negligence as stated in the American Law' Institutes’ 
Restatement fo the Law of Agency and American Juris¬ 
prudence have been set forth and applied to the facts and 
evidence in this case. Because these rules of law as pre¬ 
cisely stated and quoted from these two authoritative 
texts are supported by a w'ealth of decided cases, and be¬ 
cause there is really no dispute as to what the applicable 
law is on this subject, the progress of the above argument 
has not been interrupted by the citation and discussion 
of the varying factual situations presented in the decided 
cases involving these doctrines. 
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However, -while the law as derived from these cases 
seems clear beyond misconstruction, and the applicability 
to the facts herein has already been demonstrated, it may 
not be amiss to refer briefly to the cases cited by appellant 
as justifying her appeal. 

On page four of her brief appellant cites six cases. 
With the exception of Gibson v. Gernat, 50 App. D. C. 3, 
267 F 305 (1920), to be discussed below, none of these 
cases involve the specific issues here presented of the 
scope of and limitations upon the master’s twin duties of 
providing reasonably safe working conditions and warn¬ 
ing of a known dangerous condition, or the doctrine of 
assumption of risk. The Supreme Court case of Cooley v. 
Gunning, 281 U. S. 90 cited by appellant involved a suit 
by a patient against her physician for allegedly putting 
a harmful acid into her ear and is authority simply for 
the familiar rules to be applied by the trial court for the* 
decision of a motion for a directed verdict, which are 
stated to be as follows: If the evidence “with all the in¬ 
ferences that justifiably could be drawn from it, does not 
constitute a sufficient basis for a verdict for plaintiff or 
defendant, as the case may be, so that such a verdict, if 
returned would have to be set aside, the court may and 
should direct a verdict for the other party,” * * * “A 
mere scintilla of evidence is not enough to require the 
submission of an issue to the jury” * * * “Where uncer¬ 
tainty as to the existence of negligence arises from a 
conflict of testimony or because, the facts being disputed, 
fair-minded men will honestly draw different conclusions 
from them, the question is not one of law but of fact to be 
settled by the jury.” 

The other decisions cited on page 4 of appellant’s brief, 
Gibson v. Gernat alone excepted, are equally general and 
have no specific relevance to the issues presented by this 
appeal. 

We come now to the case of Gibson v. Gernat, 50 App. 
D. C. 3, 267 F 305 (1920). In that case a verdict for 
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plaintiff, a governess in defendant’s home was affirmed, 
Van Ordsdel, J., dissenting. The plaintiff who had been 
employed only five weeks and was not familiar with the 
fourth story rear of the house, w’ent to that part to call 
the second butler at the instance of her mistress and fell 
through an unguarded elevator or dumb waiter shaft. 
The entrance to the shaft w'as a door opening into it and 
was in appearance just the same as any other door in the 
house. It had been left unlocked. While there w r as evi¬ 
dence that plaintiff knew there w*as a dumbwaiter to the 
third floor, she had never been in this upper part of the 
house and had no knowledge that the shaft extended to 
the fourth floor. 

Th6 distinctions between this case and the facts here on 
appeal are obvious. First of all, the defendant owned 
the house and had in effect created the dangerous condi¬ 
tion. Secondly, the condition wms hidden, the door open¬ 
ing into the shaft being just like the door of the second 
butler’s room. Thirdly, the unguarded entrance to the 
shaft under such circumstances constituted a trap and 
w~as known or should have been known to the defendant 
as a highly dangerous condition raising a definite duty 
to w'arn. Finally, it was clear that plaintiff wms not 
familiar with this part of the house, so that she could 
not be charged with knowledge of an obvious danger. 
Contrast these facts with the instant case, where the slight 
defect could hardly be called dangerous, was equally ap¬ 
parent to domestic and mistress, and had been mopped 
over by appellant almost daily for two weeks. 

The only other case from this jurisdiction cited by ap¬ 
pellant winch requires comment is that of Sprow v. Sta¬ 
ples , 3S App. D. C. 219 (1912). There a boiler attached 
to two coffee urns exploded, killing the employee. There 
was evidence that the steam escape valve had become 
clogged with rust and sediment and that this highly dan¬ 
gerous condition might have been eliminated by proper 
inspection and cleaning by defendant or his agents. There 
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was no evidence from which it could be inferred that it 
was the deceased employee’s duty to inspect the appa¬ 
ratus or to keep it clean and safe. It was his job to make 
the coffee. Under these circumstances this Court reversed 
a directed verdict for the defendant. The contrasts be¬ 
tween the special facts which called for this reversal and 
the evidence in the instant case are too clear for comment. 
Chief Justice Sheperd expressly recognized the applica¬ 
bility of the doctrine of assumption of risk in a proper 
case, stating on page 228 of the opinion as follows: 

“If it can be shown (on retrial) that it was the duty 
of the intestate to keep the appliances clean and in 
safe condition, or that he had actual knowledge of the 
defective condition of the pipe, or that the same wms 
open to ordinary observation in the performance of 
his services, he must be deemed to have accepted the 
risk of all danger reasonable to be apprehended from 
his use of the same.” (parenthetical clause supplied). 

Appellant also cites the local case of Carter v. McDer¬ 
mott, 29 App. D. C. 145 (1907), where a motorman on a 
local railway was injured in a collision after dark in Mary¬ 
land with a preceding streetcar by! reason of the ad¬ 
mitted negligence of the company’s agents in failing to 
put a lantern on the rear of the preceding car. The Court 
pointed out that the injured employee “had a right to as¬ 
sume that the company would perform its duty and take 
adequate precautions to equip its cars with end lights.” 
(page 161) The Court emphasized: “the important and, 
perhaps, controlling fact that the appellee is a common 
carrier of passengers, and as such is charged with grave 
responsibility.” (page 155) 

The several cases cited from other jurisdictions on page 
five of appellant’s brief will also be found upon careful 
reading clearly distinguishable from the case at bar. None 
of them denies or limits in the slightest degree the doc¬ 
trines of assumption of risk and contributory negligence 
as precisely quoted above from Restatement of Agency 
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and American Jurisprudence. In every one of the cases 
cited by appellant which involve these doctrines (and most 
do not) wherein the plaintiff was allowed to recover or 
to go to the jury, the court was at pains to point out the 
non-apparent nature of the defect, the lack of experience 
or knowledge of the employee or some other valid ground 
why the salutary principle of volenti non fit injuria did 
not apply. 

2. Further Cases Sustaining Trial Court’s Action in 
Directing Verdict for Appellee. 

While the cases mentioned in appellant’s brief are thus 
seen to be either extremely general or clearly distinguish¬ 
able for the legal situation here presented, numerous cases 
in point can be cited supporting the statements of law 
relied on in the main argument many of which have a 
direct applicability to the facts here in question. 

A well reasoned case in this jurisdiction on the issues 
of both contributory negligence and assumption of risk 
here involved is Green v. Pyne, 53 App. D. C. 271 (1923). 
There on a set of facts much stronger from the viewpoint 
of the plaintiff than in the instant case, the Court held 
that the employee could not recover for injuries resulting 
from an obvious or readily ascertainable condition in the 
premises where he was working. It cited with approval 
the language used in the case of McLean vs. Studebaker 
Bros. Co., 221 X. Y. 475, 117 X. E. 951, 1 A. L. R. 1551, 
as follows: 

^‘Xo duty rests on a master to secure the safety of 
his servant against a condition, or* even defects, risks, 
or dangers, that may be readily observed by the rea¬ 
sonable use of the senses, having in view the age, in¬ 
telligence, and experience of the servant. The plain¬ 
tiff here was experienced and intelligent. His means 
of knowing the dangers were the same as the defend¬ 
ant’s. The risks and dangers were * * • compre¬ 
hensible through ordinary and reasonable care and 
inspection, and it was not the duty of the defendant 
to save him from them.” 
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Earlier cases in the District of Columbia have recog¬ 
nized and established the general rule that an employee is 
held to have assumed such risks as are open and obvious 
and that if he has knowledge of the circumstances under 
which he is employed he accepts the obvious risks of the 
employment. Fidelity Storage vs. Hopkins, 44 App. D. C. 
230 (1915). 

An earlier case to the same effect is Anderson vs. Smith, 
35 App. D. C. 93 (1910), affirmed 226 U. S. 439. In this 
case an employee was injured while engaged in lowering 
a heavy door in the course of a wrecking operation and the 
Court speaking through Mr. Justice Van Orsdel, at pages 
95 and 96 of the Opinion stated the law in this jurisdic¬ 
tion as follows: 

“The employee when he engages his services to the 
employer, impliedly agrees to assume all the risks or¬ 
dinarily incident to the employment. * • • Neither do 
we deem it to be the duty of the master to warn his 
servant of apparent danger. The duty being per¬ 
formed by plaintiff’s intestate was not such as called 
for either skill or experience. The door to be lowered 
was in full view. The method employed was the most 
ancient known. It required a simple survey of the 
structure and an estimate of the amount of exertion 
it would take to lower it. Intestate’s fellow employ¬ 
ees in the trial below appear to have had no difficulty 
in placing what would seem to be a very exaggerated 
estimate on the dimensions and the weight of the doors 
and frame. No reason is apparent why this case 
should be taken out of the rule of assumed risk. Plain¬ 
tiff’s intestate was a mature man of ordinary intelli¬ 
gence, presumed to be capable of doing the very ordi¬ 
nary and unskilled labor he was engaged in at the 
time of the accident. As was said in Kohn v. McNulta, 
147 U. S. 238, 37 L. ed. 150,13 Sup. Ct. Rep. 298, where 
a servant was injured in coupling freight cars: ‘The 
intervener was no boy, placed by the employer in a 
position of undisclosed danger, but a mature man, do¬ 
ing the ordinary work which he was engaged to do, and 
whose risks in .this respect were obvious to anyone. 
Under this circumstances he assumed the risk of such 
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an accident as this, and no negligence can be imputed 
to the employer.’ 

“To hold the master liable in a case like the one be¬ 
fore us would be to make him an insurer against acci¬ 
dent of every nature befalling the servant while en¬ 
gaged in the work assigned him. This is not the law. ’ ’ 
(Italics supplied) 

There is no duty of the employer to warn the employee 
where the duties are simple and the dangers, if any, are 
obvious. The employee is presumed to see and understand 
all dangers that a prudent and intelligent person of the 
same age and experience would see and understand. Dean 
vs. II. Koppers Co., 49 App. D. C. 230 (1920). 

The law on this particular point is stated by Labatt at 
page 3182 of “Master & Servant” as follows: 

“The servant is incapable of maintaining an action 
where his knowledge of the risk which caused the in¬ 
jury was, as compared with the master’s knowledge, 
either equal, or superior.” 

Numerous cases from other jurisdictions applying the 
same rule to factual situations similar to those presented 
here might be cited. For instance in Hoard v. Blackstone, 
177 Mass. 69, 58 N. E. 180, an employee of a mill was held 
to have assumed the risk of stepping into a depression in 
the floor, which existed at the time of her employment and 
was perfectly visible. 

In the case of Masterson v. Namquit Worsted Mills, 32 
R. I. 5, 78 Atl. 258, the Court said in language of special 
applicability here: 

“Where the danger resulting from the construction 
and maintenance of a floor in a factory in a particular 
manner was obvious, a servant asumes the risk there¬ 
from. A servant, who has passed over the floor in a 
factory near to machinery, and who has swept around 
and about it, may not relieve himself from the assump¬ 
tion of risk of danger due to the condition of the floor 
by merely asserting that he did not notice the condi- 


27 


tion of the floor, which was perfectly apparent .” 
(Italics supplied) 

To the same effect is McLaughlin v. Atlantic Mills, 27 
R. I. 158, 61 Atl. 42. 

That these same rules of law apply to domestic servants 
is evidenced by the following two cases, both of which 
seem indistinguishable on principle from the present case. 
In the first, Moriarty vs. Miller, 99 Neb. 614, 157 N. W. 329 
(1916) a scrub woman was held to have assumed the risk 
of injury from kneeling on beer bottle caps lying on the 
dining room floor. The Court said: 

“Her testimony shows that Mrs. Moriarty was fully 
aware of the fact that beer caps were often to be found 
on the floor at or near the place w’here she says she 
was injured. * * * The proper performance of her 
cleaning duty seem to require that a scrub woman 
shall look at the floor she is cleaning.” (Italics sup¬ 
plied) 

In the second case, Greene v. Brooks, 234 Mass. 548, 125 
N. E. 685 (1920), a laundress was denied recovery for in¬ 
juries sustained by reason of a defect in the working prem¬ 
ises. The Court stated the law as follows: 

“Assuming the jury to find, as the evidence clearly 
warranted doing, that it was the worn place on the 
edge of the platform which caused plaintiff to fall, 
the verdicts for defendant nevertheless were directed 
rightly because the edge of the platform was in the 
same condition at the time the plaintiff came to work 
at the house of defendant as it was at the time of the 
accident, which condition was not concealed, was ob¬ 
vious and was in fact then and thereafter seen many 
times by the plaintiff. In these circumstances the de¬ 
fendant owed no duty of warning or otherwise to the 
plaintiff, and the absence of duty excludes the postula¬ 
tion of negligence.” 
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CONCLUSION. 

In conclusion of the argument, appellee summarizes her 
position in nine propositions as follows: 

1. Appellant could not possibly have seen the defect she 
describes as the cause of her fall from the position in 
which she was lying at the place and under the circum¬ 
stances stated. Since this was the only occasion on which 
she claims to have observed any defect in the floor and 
since there was no other testimony as to the cause of her 
fall, there was not sufficient evidence of a dangerous con¬ 
dition proximately causing appellant’s injury to allow ap¬ 
pellant’s case to go to the jury. 

2. Appellant’s brief, in identifying the cause of her fall 
as the missing linoleum squares noticed by appellee on 
moving in, is at fundamental variance with her own testi¬ 
mony which denies that there were any missing linoleum 
squares and blames her injury on a three inch tear in the 
linoleum which wasn’t wide at all. The attempt of appel¬ 
lant’s counsel to treat these two different conditions as 
synonymous is not supported by the evidence. This basic 
inconsistency runs all through appellant’s case and ren¬ 
ders it fatallv defective. 

3. The duty which it is asserted appellee had of pro¬ 
viding a reasonably safe place for appellant to work is not 
an absolute duty. More precisely stated the rule only re¬ 
quires that the employer use due care to furnish reason¬ 
ably safe working conditions. There was no substantial 
evidence that appellee failed to use due care or that the 
dining room of the furnished premises rented by her was 
not reasonably safe within the meaning of this rule. 

4. The rule that an employer must use due care to fur¬ 
nish reasonably safe working conditions is a general rule 
and does not apply when the employer does not have con¬ 
trol of the premises furnished. It should not be applied 
here where appellee had neither the right nor the duty to 


29 


make changes or repairs in the permanent surface of the 
dining room floor. 

5. In view of the fact that appellee had not created the 
alleged defect, but had merely rented the premises fur¬ 
nished, and in view of the further fact that the defect was 
one which was obvious and not imminently dangerous to 
life or limb, appellee discharged any duty she might have 
had in the premises by reporting the defect of the two 
missing linoleum squares to the agent for the owner. Un¬ 
der all the circumstances of the case there was no evidence 
from which a jury could conclude that appellee had failed 
to use due care in the premises. 

6. Neither the duty of the employer to use due care to 
supply reasonably safe working conditions nor his duty 
to warn the employee of a known dangerous condition ap¬ 
ply where the defect is as obvious to the employee as to 
the employer. In this case the employee as waitress, had 
a far greater opportunity to observe the alleged defect 
than appellee, her employer. 

7. The employer’s duty to warn is a relative duty and 
only applies where there is a condition of real danger and 
where the employee is a person who, because of youth, 
ignorance, inexperience or other reason will fail to ap¬ 
preciate the danger. There is no duty to warn if the em¬ 
ployee’s duties are simple and the danger, if any, ob¬ 
vious. Appellant was an experienced waitress well ac¬ 
quainted with the simple duties and obvious risks of her 
employment, hence appellee was not required to go through 
the superfluous motion of pointing out to her the patent 
condition of the tw"o missing linoleum tiles. 

8. The doctrine of assumption of risk is specifically in¬ 
voked by the facts proved by plaintiff and a directed ver¬ 
dict w r as properly granted at the close of plaintiff’s case. 
It is well settled that an employer is not liable for harm 
caused by an unsafe state of the premises if the danger 
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farily^e^tei^finto or continues in the employment. Under 
. the testimony adduced in this case, there is no question but 
that appellant knew or must be held to have known of the 
obvious condition of the dining room floor, which she had 
cleaned and mopped over for a fortnight and by her ac¬ 
ceptance of and continuance in the employment she as¬ 
sumed the risks, if any, thereof. 

9. Appellant’s own proof discloses that she was guilty of 
contributory negligence in heedlessly walking on the de¬ 
pression resulting from the missing linoleum tile and in 
catching her heel on the edge thereof inasmuch as she 
knew, or in the exercise of reasonable care, should have 
known of the condition and inasmuch as there was ample 
other space in the dining room for appellant to walk upon. 
It is well settled that where the employee’s own careless¬ 
ness causes or contributes to the injuries, and this conclu¬ 
sion is apparent on the plaintiff’s own proof, a motion for 
directed verdict is properly granted. 

For the foregoing reasons it is respectfully submitted 
that this appeal should be dismissed or that the judgment 
directed by the trial court against appellant’s claim should 
be affirmed. 


Respectfully submitted, 
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